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TO THE SECRETARY OF DEFENSE:

Based on the information available to me from all sources, including the factual summary
-from the Department of Defense Criminal Investigation Task Force dated June 17, 2004
and forwarded to me by you by letter dated June 39 , 2004;

Pursuant to the Military Order of November 13, 2001 on “Detention, Treatment, and
Trial of Certain Non-Citizens in the War Against Terrorism”;

In accordance with the Constitution and consistent with the laws of the United States,
including the Authorization for Use of Military Force Joint Resolution (Public Law 107-
40);

1, GEORGE W. BUSH, as President of the United States and Commander in Chief of the

Armed Forces of the United States, hereby DETERMINE for the United States of

America that in relation to Abdul Zahir, Department of Defense Intemment Serial No.
who is not a United States citizen:

(1) There is reason to believe that he, at the relevant times:

(a) is or was a member of the organization known as al Qaida;

(b) has engaged in, aided or abetted, or conspired to commit, acts of international
terrorism, or acts in preparation therefor, that have caused, threaten to cause, or
have as their aim to cause, injury to or adverse effects on the United States, its
citizens, national security, foreign policy, or economy; or

(c) has knowingly harbored one or more individuals described in subparagraphs
(a) or (b) above.

(2) It is in the interest of the United States that he be subject to the Military Order of
November 13, 2001.

Accordingly, it is hereby ordered that, effective this day, Abdul Zahir shall be subject to
the Military Order of November 13, 2001,

RE 1 (Zahir)
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UNITED STATES OF AMERICA

)
)
) CRARGES:
V. ) CONSPIRACY; AIDING

) THE ENEMY;
)} ATTACKING CIVILIANS
)

ABDUL ZAHIR ;

a/k/a Abdul Bari g

)

JURISDICTION

. Jurisdiction for this Military Commission is based on the President’s determination of
July 6, 2004 that Abdul Zahir (a/k/a Abdul Bari, hereinafter “Abdul Zahir”) is subject
to his Military Order of November 13, 2001,

. Abdul Zahir’s charged conduct is triable by a military commission.
GENERAL ALLEGATIONS

. Al Qaids (“the Base™), was founded by Usama bin Laden and others in or about 1989
for the purpose of opposing certain governments and officials with force and
violence.

. Usama bin Laden is recognized as the emir (prince or leader) of al Qaida.

. A purpose or goal of a] Qaida, as stated by Usama bin Laden and other al Qaida
leaders, is to support violent attacks against property and nationals (both military and
civilian) of the United States and other countries for the purpose of, inter alia, forcing
the United States to withdraw its forces from the Arabian Peninsula and in retaliation
for U.S. support of Israel.

. Al Qaida operations and activities are directed by a shura (consultation) council
composed of committees, including: political committee; military committec;
security committee; finance committee; media committee; and religious/legal
committee,

. Between 1989 and 2001, al Qaida eetablished training camps, guest houses, and
business operations in Afghanistan, Pakistan, and other countries for the purpose of

training and supporting violent attacks against property and nationals (both military
and civilian) of the United States and other countries.

RE 2 (Zahir)
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8. In August 1996, Usama bin Laden issued a public “Declaration of Jikad Against the
Americans,” in which he called for the murder of U.S. Military personnel serving on
the Arabian peninsula.

9. In February 1998, Usama bin Laden, Ayman al Zawshiri, and others under the banner
of “International Islamic Front for Fighting Jews and Crusaders,” issued a farwa
(purported religious ruling) requiring all Muslims able to do so to kill Americans -
whether civilian or military - anywhere they can be found and to “plunder their
money.”

10. On or about May 29, 1998, Usama bin Laden issued a statement entitled “The
Nuclear Bomb of Islam,” under the banner of the “International Islamic Front for
Fighting Jews and Crusaders,” in which he stated that “it is the duty of the Muslims to
prepare as much force as possible to terorize the enemies of God.”

11. Since 1989 members and associates of al Qaida, known and unknown, have carried
out numerous terrorist attacks, including, but not limited to: the attack against the
American Embassies in Kenya and Tanzania in August 1998; the attack against the
USS COLE in October 2000; and the attacks on the United States on September 11,
2001.

CHARGE 1: CONSPIRACY

12, Abdul Zahir (a/k/a Abdul Bari), in Afghanistan and other countries, from on or about
1997 to on or about July 2002, willfully and knowingly joined an enterprise of
persons who shared a common criminal purpose and conspired and agreed with
Usama bin Laden, Sheikh Sayeed al Masri, Abdul Hadi al Iragi (a’k/a Qutaiba),
Mohammad Dawood, Abdul Wakil al Somali, Abdul Rauf, Mohammad Agha,
Mohammad Rahim, Abdul Kabir (v/k/a Qari Bilal, a/k/a Zelee Gul), Abdul Hakim,
Abdul Malik, Abdul Kayum and Saced Ahmad Agha, and other members and
associates of the al Qaida organization, known and unknown, to commit the following
offenses triable by military commission: sttacking civilians; attacking civilian
objects; murder by an unprivileged belligerent; destruction of property by an
unprivileged belligerent; and terrorism, said conduct being in the context of and
associated with armed conflict.

13, In furtherance of this enterprise and conspiracy, Abdul Zahir and other members of al
Qaila committed the following overt acts:

a. In 1997, Abdul Zshir served as a translator for the Taliban at the General
Gada Guest House in Kabul, where he worked for one year. He was paid
1000 to 1500 Pakistani rupees per month for his services. He was later chosen
to work as a translator and money courier for Abdul Hadi al Iraqi, a
commander and accountant for al Qaida, who ran the Ashara Guest House in
Kart-E-Parwan Province in Kabul, Afghanistan.

RE 2 (Zahir)
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. Abdul Zahir paid salaries to al Qaida members and bought food and supplies
for the Ashara guest house. For this service, al Qaida paid Abdul Zahir an
additional salary of 4000 Pakistani rupees per month.

. Shortly after September 11, 2001, Abdul Hadi al Iraqi told Abdul Zahir and
other Arab members of al Qaida to lie to the Afghans regarding al Qaida’s
responsibility for the September 11, 2001 attacks.

In early 2002, Abdul Zahir traveled from Lowgar, Afghanistan to Peshawar,

Pakistan and joined Abdul Hadi al Iraqi and others to plan explosives attacks
against U.S, forces and civilian foreigners in the Zormat and Paktia provinces
in Afghanistan. Abdul Zahir remained with this terrorist cell until his capture
in July 2002.

For approximately 60,000 Pakistani rupees, Abdul Zahir purchased a
photocopy machine to mass produce anti-American leaflets. These leaficts
were designed to recruit anti-American Afghans living near the U.S. Embassy
in Kabul, Afghanistan and the U.S. military bases in Bagram and Gardez,
Afghanistan to plan and conduct operations against U.S. soldiers, and to
spread anti-American propaganda.

. Al Qaida entrusted Abdul Zahir with $50,000.00 and directed he use this

money to fund terrorist acts against coalition forces. In support of terrorist
opmhons,onatlustsixupunteoecmom,AbdxﬂZahupudmomybotha
members of the terrorist cell. Furthermore, he maintained an

ledger book detsiling money transactions in support of terrorist operations.

Al Qaida provided Abdul Zahir a satellite telephone and a list of terrorist cell
members’ aliases and their corresponding real names. To avoid detection by
coalition forces, terrorist cell members including Abdul Zahir used aliases
during their communications. Abdul Zahir used the phone and aliases to
communicate with members of the terrorist cell, informing them of upcoming
missions, logistics, and business transactions.

On or about March 4, 2002, Abdul Zahir, Abdul Kabir and Abdul Hakim
conducted a terrorist operation in Zormat, Afghanistan, targeting a passing
vehicle carrying civilian forcigners traveling north towards Gardez,
Afghanistan. They threw a grenade through the window of this vehicle,
injuring the three journalists inside.

i. InJuly 2002, at the time of his capture in Lowgar, Afghanistan, Abdul Zahir

possessed approximately $10,000.00 USD, a photocopy machine and an
accounting ledger.

RE 2 (Zahir)
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CHARGE 2: AIDING THE ENEMY

14, Abdul Zahir (a/k/a Abdul Bari), in Afghanistan from in or about 1997 to July 2002,
intentionally aided the enemy, to wit: al Qaida and the Taliban, such conduct taking place
in the context of and associated with armed conflict.

CHARGE 3: ATTACKING CIVILIANS

15. Abdul Zahir (a/k/a Abdul Bari), in Afghanistan on or about March 4, 2002, as a
perpetrator, co-conspirator, member of an enterprise of persons who shared a common
criminal purpose, an sider or abettor, or some combination thereof, attacked civilians
traveling north towards Gardez, Afghanistan in a passing vehicle, such conduct taking
place in the context of and associated with armed conflict.

RE 2 (Zahir)
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FOR OFFICIAL USE ONLY

Military Commission Case No. 06-001

UNITED STATES )
: )
V. ) Approval of Charges
)
ABDUL ZAHIR ) January 18, 2006
a/k/a Abdul Bari )
)

The charges against Abdul Zahir (a’k/a Abdul Bari) are approved. Referral for trial and
appointment of a panel of officers to serve as a Military Commission will be published in a

separate order.
. Aty S

John D. Altenburg,
Appointing Authori
for Military Commissions

RE 3 (Zahir)
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Military Commission Case No. 06-0001

)
UNITED STATES )
)
2 )
) Referral
ABDUL ZAHIR )
a/k/a Abdul Bari ) JAN 18 2006
)

The charges against Abdul Zahir (a/k/a Abdul Bari) are referred, as a noncapital
case, to the Military Commission identified in Appointing Order No. 06-0001. As soon
as practicable, the Presiding Officer will conduct those sessions he deems appropriate to
ensure the expeditious conduct of the trial.

25 Abokun &

John D. Altenburg, Jr.
Appointing Authority
for Military Commissions

RE 4 (Zahir)
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Military Commission Case No. 06-0001

)

UNITED STATES ) Military Commission Members
)

v. ) Appointing Order No. 06-0001

)

ABDUL ZAHIR ) JAN 18 2006

a/k/a Abdul Bari )
)

The following officers are appointed to serve as members and alternate members,
respectively, of a Military Commission for the purpose of trying any and all charges
referred for trial in the above-styled case. The Military Commission will meet at such
times and places as directed by the Appointing Authority or the Presiding Officer. Each
member or alternate member will serve until removed by proper authority.

In the event that one or more of the members, not including the Presiding Officer,
is removed by the Appointing Authority, one or more of the alternate members will
automatically be appointed, in order, to replace the removed member(s), until either all
removed members have been replaced or no alternate members remain. Should the
Presiding Officer grant a challenge for cause against any member, that member will be
removed as a member, excused from further proceedings, and automatically replaced by
the next alternate member. Any alternate member appointed under the automatic
replacement provisions herein described shall become a member of the commission and
shall be subject to removal and automatic replacement as if originally appointed as a
member. In accordance with Paragraph 4(A)(1)&(2) of Military Commission Order No.
1, should no alternate member be available to replace any member I remove or any
member removed pursuant to a challenge for cause, and provided that at least three
members, in addition to the Presiding Officer, remain, the commission may proceed
without appointment of additional members.

Colonel Robert S. Chester, USMC, Presiding Officer

Lieutenant Command; SN, First Alternate Member
Lieutenant Colonel SMC, gnd Aj:rmne yanber

John D. Altenburg, Jr.
Appointing Authority ilitary Commissions

RE 6 (Zahir)
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL

1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1820

13 February 2006
MEMORANDUM DETAILING DEFENSE COUNSEL
To: Lieutenant Colonel Thomas Bogar, JA, USAR
Subj: Detailing Letter Regarding Military Commission Proceedings of Abdul Zahir

1. Pursuant to the authority granted to me by my appointment as Chief Defense Counsel;
Sections 4.C and 5.D of Military Order No. 1, dated August 31, 2005, and Section 3.B(8)
of Military Commission Instruction No. 4, dated September 16, 2005, you are hereby
detailed as Military Counsel for all matters relating to Military Commission proceedings
involving Abdul Zahir. Your appointment exists until such time as any findings and
sentence become final as defined in Section 6.H(2) of Military Commission Order No. 1,
unless you are excused from representing Mr. Zahir by a competent authority.

2. In your representation of Mr. Zahir, you are directed to review and comply with the
President’s Military Order of November 13, 2001, “Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against Terrorism,” 66 Fed. Reg. 57,833 (Nov. 16, 2001),
. Military Commission Orders Nos. 1 and 3, Military Commission Instructions 1 through 9,
and all Supplementary Regulations and Instructions issued in accordance therewith. You
are directed to ensure that your conduct and activitics are consistent with all applicable
prescriptions and proscriptions.

3. You are directed to inform Mr, Zahir of his rights before a Military Commission. In the
event that Mr. Zahir chooses to exercise his rights to Selected Military Counsel or his right
to Civilian Defense Counsel as his own expense, you shall inform me as soon as possible.

4. In the event that you become aware of a conflict of interest arising from the
representation of Mr, Zahir before a Military Commission, you shall immediately inform
me of the nature and facts concerning such conflict. You should be aware that in addition
to your State Bar and Service Rules of Professional Conduct, that by virtue of your
appointment to the Office of Military Commissions you will be attached to the Defense
Legal Services Agency and will be subject to professional supervision by the Department
of Defense General Counsel.

5. You are directed to inform me of all requirements for personnel, office space,
equipment, and supplies necessary for preparation of the defense of Mr. Zahir,

RE 6 (Zahir)
Page 1 of 2
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ccC:

st

Dwight H. Sullivan
Colonel, United States Marine Corps Reserve

Colonel Morris Davis

Brigadier General Thomas L. Hemingway

RE 6 (Zahir)
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UNITED STATES OF AMERICA

Protective Order # 1
v.
Protection of Identities of
ABDUL ZAHIR All Witnesses
aka Abdul Bari
31 January 2006

This Protective Order has been issued pursuant to Commission Law sua sponte by the Presiding
Officer to ensure the protection of information, and so that the parties may begin the discovery
process thus ensuring a full and fair trial. Counsel who desire this order modified or rescinded
shall follow the Procedures in POM 9-1.

1. This Protective Order protects the identities or other identifying information of all individuals
identified in materials provided to the Defense by the prosecution. In addition, this Order also
applies to any identifying information obtained by the Defense during their independent
discovery efforts.

2. The names and background information of witnesses are considered sensitive material that
constitutes Protected Information in accordance with Military Commission Order No. 1, Section

6(DX(S).
3. Accordingly, IT IS HEREBY ORDERED:

a. Names or other identifying information of witnesses that have been or may, from time
to time, be disseminated to or obtained by the Defense Counsel for the accused, may
be disclosed to members of the Defense team, such as paralegals, investigators, and
administrative staff, with an official need to know. However, such information shall
not be disclosed to the accused or to anyone outside of the Defense team other than
the Military Commission panel subject to the limitations below;

b. Names or other identifying information of any witness shall not be disclosed in open
court or in any unsealed filing. Any mention of the name or other identifying
information of witnesses must occur in closed session and any filing to the Military
Commission panel that includes such information shall be filed under seal; and

c. Either party may file a motion for appropriate relief to obtain an exception to this
Order should they consider it necessary for a full and fair trial.

4. Any breach of this Protective Order may result in disciplinary action or other sanctions.

IT IS SO ORDERED

R.S. Chester

Colonel, U.S. Marine Corps

Presiding Officer
RE 7 (Zahir)
Page 1 of 1
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UNITED STATES OF AMERICA

Protective Order # 2
v. Protection of Identities of
Investigators and Interrogators
ABDUL ZAHIR
aka Abdul Bari

31 January 2006

This Protective Order has been issued pursuant to Commission Law sua sponte by the

Presiding Officer to ensure the protection of information, and so that the parties may

begin the discovery process thus ensuring a full and fair trial. Counsel who desire this
order modified or rescinded shall follow the Procedures in POM 9-1.

1. This Protective Order protects the identities of law enforcement, intelligence, or other
investigators and interrogators working on behalf of their government (collectively
referred to as "investigators and interrogators") who participated in the investigation of
the accused.

2. The names and background information of investigators and interrogators are
considered sensitive material that constitutes Protected Information in accordance with
Military Commission Order No. 1, Section 6(D)(5).

3. Accordingly, IT IS HEREBY ORDERED:

a. Names or other identifying information of investigators and interrogators that
have been or may, from time to time, be disseminated to Defense Counsel for the
accused, may be disclosed to members of the Defense team, such as paralegals,
investigators, and administrative staff, with an official need to know. However,
such information shall not be disclosed to the accused or to anyone outside of the
Defense team other than the Military Commission panel subject to the limitations
below; and

b. Names or other identifying information of investigators and interrogators shall
not be disclosed in open court or in any unsealed filing. Any mention of the name
or other identifying information of investigators and interrogators must occur in
closed session and any filing to the Military Commission panel that includes such
information shall be filed under seal.

4. The following actions do not violate this protective order:

a. Showing pictures of individuals who had questioned the accused for the
purposes of discussing the nature of those interrogations with the accused,

b. Using "nicknames" or any other name (aliases) that the individual who
questioned the accused told to the accused when questioned. This does NOT

RE 8 (Zahir)
Page 1 of 2
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include any name that the accused may have learned through some other means
other than the individual themselves; and ’

c. Using physical descriptions of the individual who questioned the accused for
the purposes of the defense discussing with the accused that specific interrogation.

5. The protective order protects the true identities of the individual from release to the
accused and the public and of course any private information relating to the individual
(family names, addresses, phone numbers, etc.).

6. Either party may file a motion for appropriate relief to obtain an exception to this
Order should they consider it necessary for a full and fair trial.

7. Any breach of this Protective Order may result in disciplinary action or other
sanctions.

IT IS SO ORDERED

R.S. Chester
‘Colonel, U.S. Marine Corps
Presiding Officer

RE 8 (Zahir)
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UNITED STATES OF AMERICA
Protective Order # 3
V. Protection of “For Official Use Only” or “Law
Enforcement Sensitive” Marked Information
ABDUL ZAHIR and Information with Classified Markings
aka Abdul Bari
31 January 2006

This Protective Order has been issued pursuant to Commission Law sua sponte by the Presiding
Officer to ensure the protection of information, and so that the parties may begin the discovery
process thus ensuring a full and fair trial. Counsel who desire this order modified or rescinded
shall follow the Procedures in POM 9-1.

1. Generally: The following Order is issued to provide general guidance regarding the below-
described documents and information. Unless otherwise noted, required, or requested, it does not
preclude the use of such documents or information in open court.

2. Scope: This Order pertains to information, in any form, provided or disclosed to the defense
team in their capacity as legal representatives of the accused before a military commission.
Protection of information in regards to litigation separate from this military commission would
be governed by whatever protective orders are issued by the judicial officer having cognizance
over that litigation.

3. Definition of Prosecution and Defense: For the purpose of this Order, the term "Defense
team" includes all counsel, co-counsel, counsel, paralegals, investigators, translators,
administrative staff, and experts and consultants assisting the Defense in Military Commission
proceedings against the accused. The term “Prosecution” includes all counsel, co-counsel,
paralegals, investigators, translators, administrative staff, and experts and consultants who
participate in the prosecution, investigation, or interrogation of the accused.

4. Effective Dates and Classified Information: This Protective Order shall remain in effect
until rescinded or modified by the Presiding Officer or other competent authority. This Order
shall not be interpreted to suggest that information classified under the laws or regulations of the
United States may be disclosed in a manner or to those persons inconsistent with those statutes or
regulations.

5. UNCLASSIFIED SENSITIVE MATERIALS:

a. IT IS HEREBY ORDERED that documents marked "For Official Use Only (FOUO)"
or "Law Enforcement Sensitive" and the information contained therein shall be
handled strictly in accordance with and disseminated only pursuant to the limitations
contained in the Memorandum of the Under Secretary of Defense ("Interim
Information Security Guidance") dated April 18, 2004. If either party disagrees with
the marking of a document, that party must continue to handle that document as
marked unless and until proper authority removes such marking. If either party

RE 9 (Zahir)
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wishes to disseminate FOUO or Law Enforcement Sensitive documents to the public
or the media, they must make a request to the Presiding Officer.

b. IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 and
Federal Bureau of Investigation FD-302s provided to the Defense shall, unless
classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), be handled
and disseminated as "For Official Use Only" and/or "Law Enforcement Sensitive."

6. CLASSIFIED MATERIALS:

a. IT IS FURTHER ORDERED that all parties shall become familiar with Executive
Order 12958 (as amended), Military Commission Order No. 1, and other directives
applicable to the proper handling, storage, and protection of classified information.
Al parties shall disseminate classified documents (those marked
"CONFIDENTIAL," "SECRET," or "TOP SECRET") and the information contained
therein only to individuals who possess the requisite clearance and an official need to
know the information to assist in the preparation of the case.

b. IT IS FURTHER ORDERED that all classified or sensitive discovery materials, and
copies thereof, given to the Defense or shared with any authorized person by the
Defense must and shall be returned to the government at the conclusion of this case's
review and final decision by the President or, if designated, the Secretary of Defense,
and any post-trial U.S. federal litigation that may occur.

7. BOOKS, ARTICLES, OR SPEECHES:

a. FINALLY, IT IS ORDERED that neither members of the Defense team nor the
Prosecution shall divulge, publish or reveal, either by word, conduct, or any other
means, any documents or information protected by this Order unless specifically
authorized to do so. Prior to publication, members of the Defense team or the
Prosecution shall submit any book, article, speech, or other publication derived from,
or based upon information gained in the course of representation of the accused in
military commission proceedings to the Department of Defense for review. This
review is solely to ensure that no information is improperly disclosed that is
classified, protected, or otherwise subject to a Protective Order. This restriction will
remain binding after the conclusion of any proceedings that may occur against the
accused.

b. The provisions in paragraph 7a apply to information learned in the course of
representing the accused before this commission, no matter how that information was
obtained. For example, paragraph 7a:

(1) Does not cover press conferences given immediately after a commission hearing

answering questions regarding that hearing so long as it only addresses the aspects of
the hearing that were open to the public.

RE 9 (Zahir)
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(2) Does not cover public discourses of information or experiences in representing the
accused before this military commission which is already known and available in the
public forum, such as open commission hearings, and motions filed and made
available to the public.

(3) Does cover information or knowledge obtained through any means, including
experience, that is not in the public forum, and would and could only be known
through such an intimate interaction in the commission process (for example, a
defense counsel’s experience logistically in meeting a client).

8. REQUEST FOR EXCEPTIONS: Either party may file a motion, under seal and in
accordance with POM 4-3 or 9-1 as appropriate, for appropriate relief to obtain an exception to
this Order should they consider it necessary for a full and fair trial and/or, if necessary, any
appeal.

9. BREACH: Any breach of this Protective Order may result in disciplinary action or other
sanctions.

IT IS SO ORDERED

R.S. Chester
Colonel, U.S. Marine Corps
Presiding Officer

RE 9 (Zahir)
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

OFFICE OF THE
CHIEF PROSECUTOR

February 24, 2006
MEMORANDUM FOR MR.

SNR

SUBJECT: Detailed Prosecutors

Consistent with my authority as Chief Prosecutor and the provisions of Sections 4B(2) of
Military Commission Order No. 1, dated August 31, 2005, and Section 3B(9) of Military
Commission Instruction No. 3, dated July 15, 2005, the above named counsel are detailed and
designated in the case of U.S. v. Zahir as follows:

United Sta . Zahir
Detailed Prosecutor:
Mr.
Detailed Assistant Prosecutors:
Major

Captai

Lieutenant

AR N

MORRIS D. DAVIS

Colonel, U.S. Air Force

Chief Prosecutor

Office of Military Commissions

cC.
Deputy Chief Prosecutor

RE 10 (Zahir)
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DISCOVERY ORDER (PO 1)

)

)

UNITED STATES OF AMERICA )
)

)

v. ) 1 March 2006

)

ABDUL ZAHIR )
a/k/a Abdul Bari )
)

)

1. The Presiding Officer finds that to ensure a full and fair trial, the following ORDER is necessary.
All correspondence to the Presiding Officer concemning this Discovery Order shall reference the filings
designation, PO 2. (See POM 12-1 concerning filings designations.)

2. This Order does not relieve any party of any duty to disclose those matters that Commission Law
requires to be disclosed. Where this Order requires disclosure at times earlier or later than Commission
Law provides or requires, the Presiding Officer has determined that such earlier or later disclosure is
necessary for a full and fair trial.

3. All disclosures required by this Order are continuing in nature.

a. The times set forth below apply to any matter known to exist, or reasonably believed
to exist, on the date this Order is issued. If any matter required to be disclosed by this order is
not known to exist on the date this Order is issued, but later becomes known, the party with the
responsibility to disclose it under this Order will disclose it as soon as practicable, but not later
than three duty days from learning that the matter exists.

b. In those cases when any matter required to be disclosed by this Order, becomes
known afier the date of this Order, but the party is unable to obtain or produce it as required,
the party shall give written (email) notice to opposing counsel within three duty days, said
notice including a description of the nature of the item or matter and the date and time when it
will be produced or disclosed.

c. If a party is unable to complete its discovery obligations within the time provided, it
shall complete that discovery that it can and request a delay for only those matters yet to be
provided.

4. Any matter that has been provided or disclosed to opposing counsel prior to the entry of this Order
need not be provided again if only to comply with this Order.

5. Providing a list of witness names in compliance with this discovery Order does not constitute a
witness request. Witness requests must be made in accordance with POM #10-2,

RE 11 (Zahir)
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6. Neither the Presiding Officer nor the Assistant shall be pro.vided with a copy of the items ordered to
be produced or disclosed by this Order. If counsel believe there has not been adequate compliance
with this Order, counsel shall seek relief using the procedures in POM 4-3 or POM 7-1, as appropriate.

7. Objections to the wording of this Order, or the authority to issue this Order. Counsel who object to
the requirements of this discovery Order, the Presiding Officer’s authority to issue a discovery order,
or who seek any relief from the requirements of this Order shall file a motion in accordance with POM
4-3 NLT 3 April 2006.

8. Failure to disclose a matter as required by this Order may result in the imposition of those sanctions
which the Presiding Officer determines are necessary to enforce this Order or to otherwise ensure a full
and fair trial.

9. If any matter that this Order, or Commission Law, requires to be disclosed was in its original state
in a language other than English, and the party making the disclosure has translated it, has arranged for
its translation, or is aware that it has been translated into English from its original language, that party
shall also disclose a copy of the English translation along with a copy of the original untranslated
document, recording, or other media in which the item was created, recorded, or produced.

10. Each of the disclosure requirements of this Order shall be interpreted as a requirement to provide
to opposing counsel a duplicate of the original of any matter to be disclosed. Transmittal of a matter to
opposing counsel electronically satisfies the disclosure requirements herein and is the preferred method
of production, When disclosure of any matter is impracticable or prohibited because of the nature of
the item (a physical object, for example), or because it is protected or classified, the disclosing party
shall permit the opposing counsel to inspect the item in lieu of providing it.

a. If a matter is in electronic form, it shall be provided in the same electronic form
unless reasons — stated and justified when the matter is provided — dictates otherwise such as a
proprietary program unavailable to the parties, security reasons, or otherwise.

b. Electronic “searchability” of documents.

(1) Because it is not possible to create a 100% accurate, text-searchable
document using Optical Character Recognition (OCR) or other software, no party guarantees a
text search in an electronic document will be 100% accurate. While providing documents and
other evidence in electronic form is preferred and text-searching is a useful technology, it is not
a substitute for reading or viewing the document itseif.

(2) Matters shall be considered to have been disclosed pursuant to this
Discovery Order when the matters or documents provided are viewable by sight either as
displayed on a computer monitor, printed, or in other hard copy form regardless of whether a
text search reveals the information.

(3) A party shall not, however, convert a text-searchable or OCR’d document
before serving on the opposing party to prevent the opposing party from using text-searching
software or tools.

RE 11 (Zahir)

Page 2 of 6
Discovery Order, PO 1, US v. Zahir, Page 2 of 6 Pages

Page 19



11. A party has not complied with this Order until that party has disclosed to detailed counsel for the
opposing party - or another counsel lawfully designated by the detailed counsel - the matter required to
be disclosed or provided.

12. Definitions;

a. “At trial.” As used in this order, the term “at trial” means during the proponent party’s case
in chief (and not rebuttal or redirect), whether on merits or during sentencing. Matters to be disclosed
which relate solely to sentencing will be so identified.

b. “Exculpatory evidence” includes any evidence that tends to negate the guilt of the accused,
or mitigates any offense with which the accused is charged, or is favorable and material to either guilt
or to punishment.

c. “Synopsis of a witness’ testimony is that which the requesting counsel has a good
faith basis to believe the witness will say, if called to testify.

_ (1) A synopsis shall be prepared as though the witness were speaking (first
person), and shall be sufficiently detailed as to demonstrate both the testimony’s relevance and
that the witness has personal knowledge of the matter offered. See Enclosure 1, POM 10-2, for
some suggestions.

(2) If a statement or report that has been provided to the opposing party contains
a complete synopsis of what the witness will testify to, the statement or report is identifiable by
bate stamp number or otherwise, and the location of the report or statement is reasonably
described, no further synopsis is required provided that the witness list refers to the statement
or report as containing the synopsis. If there is a statement or report that contains a portion of
the synopsis of the witness’ testimony, a party need only identify the statement or report as
described above and provide a synopsis of any additional matters about which the witness will
testify.

d. “Disclosure” as used in this Order is synonymous with “production.”

e. “Matter” includes any matters whatsoever that is required to be produced under the terms of
this Order, whether tangible or intangible, including but not limited to, physical objects, documents,
audio, video or other recordings in any media, electronic data, studies, reports, or transcripts of
testimony, whether from depositions, former commission hearings, or other sworn testimony.

13. Nothing in this Order shall be interpreted to require the disclosure of attorney work product to
include notes, memoranda, or similar working papers prepared by counsel or counsel’s trial assistants.

14. The Prosecution shall provide to the Defense the items listed below not later 17 March 2006. The
items shall be provided to the detailed defense counsel unless the detailed defense counsel designates
another lawful recipient of the items. The Prosecution may request a delay in complying with this

RE 11 (Zahir)
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order by either filing a motion or special request for relief with the Presiding Officer in accordance
with POM 4-3.

a. Evidence and copies of all information the prosecution intends to offer at trial.

b. The names and contact information of all witnesses the prosecution intends to call at trial
along with a synopsis of the witness’ testimony.

c. As to any expert witness or any expert opinion the prosecution intends to call or offer at
trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied upon by
the expert relevant to the subject matter to which the witness will testify or offer an opinion, and a
synopsis of the opinion that the witness is expected to give.

d. Exculpatory evidence known to the prosecution.

e. Statements of the accused in the possession or control of the Office of the Chief Prosecutor,
or known by the Office of the Chief Prosecutor to exist, that:

(1) The prosecution intends to offer at trial whether signed, recorded, written, sworn,
unsworn, or oral, and without regard to whom the statement was made.

(2) Are relevant to any offense charged, and were sworn to, written or signed by the
accused, whether or not to be offered at trial.

(3) Are relevant to any offense charged, and were made by the accused to a person the
accused knew to be a law enforcement officer of the United States, whether or not to be offered at trial.

f. Prior statements of witnesses the prosecution intends to call at trial, in the possession or
control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor to exist,
and relevant to the issues about which the witness is to testify that were:

(1) Sworn to, written or signed by, the witness.

(2) Adopted by the witness, provided that the statement the witness adopted
was reduced to writing and shown to the witness who then expressly adopted it.

(3) Made by the witness, and no matter the form of the statement, contradicts the
expected testimony of that witness.

15. The Defense shall provide to the detailed Prosecution the items listed below not later than 17 April
2006. The items shall be provided to the detailed prosecutor unless the detailed prosecutor designates
another lawful recipient of the items. These provisions shall not require the defense to disclose any
statement made by the accused, or to provide notice whether the accused shall be called as a witness.
The Defense may request a delay in complying with this order by either filing a motion or special
request for relief with the Presiding Officer in accordance with POM 4-3.

RE 11 (Zahir)
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a. Evidence and copies of all matters the defense intends to offer at trial.

b. The names and contact information of all witnesses the defense intends to call at trial along
with a synopsis of the witness’ testimony.

c. As to any expert witness or any expert opinion the defense intends to call or offer at trial, a
curriculum vitae of the witness, copies of reports or examinations prepared or relied upon by the expert
relevant to the subject matter to which the witness will testify or offer an opinion, and a synopsis of the
opinion that the witness is expected to give.

d. Prior statements of witnesses the defense intends to call at trial, in the possession or control
of the defense counsel, or known by the defense counsel to exist, and relevant to the issues about
which the witness is to testify that were:

(1) Sworn to, written or signed by, the witness.

(2) Adopted by the witness, provided that the statement the witness adopted was
reduced to writing and shown to the witness who then expressly adopted it.

(3) Made by the witness, and no matter the form of the statement, contradicts the
expected testimony of that witness.

e. Notice to the Prosecution of any intent to raise an affirmative defense to any charge. An
affirmative defense is any defense which provides a defense without negating an essential element of
the crime charge including, but not limited to, lack of mental responsibility, diminished capacity,
partial lack of mental responsibility, accident, duress, mistake of fact, abandonment or withdrawal with
respect to an attempt or conspiracy, entrapment, accident, obedience to orders, and self-defense.
Inclusion of a defense above is not an indication that such a defense is recognizable in a Military
Commission, and if it is, that it is an affirmative defense to any offense or any element of any offense.

f. In the case of the defense of alibi, the defense shall disclose the place or places at which the
defense claims the accused to have been at the time of the alleged offense.

g. Notice to the prosecution of the intent to raise or question whether the accused is competent
to stand trial. '

16. When Altematives to Live Testimony Will Be Offered by a Party.

a. The testimony of a witness may be offered by calling the person to appear as a witness
before the Commission (live testimony) or by using altemnatives to live testimony.

b. Whenever this Order requires a party to disclose the names of witnesses to be called, a
party which intends to offer an alternative to live testimony shall provide the notice below to the

opposing party:
(1) Intent to use alternatives to live testimony rather than calling the witness.
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(2) The method of presenting the alternative to live testimony the party intends to
use. (See paragraph 3c(6)(a-g), POM 10-2, for examples),

(3) The dates, locations, and circumstances - and the persons present - when the
alternative was created, and

(4) The reason(s) why the alternative will be sought to be used rather than
production of live testimony.

17. Objections to Alternatives to Live Testimony. If, after receiving a notice required by paragraph 16
above, the party receiving the notice wishes to prevent opposing counsel from using the proposed
altemnative to live testimony, the receiving party shall file a motion under the provisions of POM# 4-3,
Such motion shall be filed within 5 days of disclosure of the intent to offer an alternative to live
testimony, or the receiving party shall be deemed to have waived any objection to the use of an
altemnative to live testimony.

18. Obtaining or Creating Alternatives to Live Testimony - Notice and Opportunity to
Attend and Participate.

a. Under Commission Law, confrontation of persons offering information to be
considered by the Commission is not mandatory, nor is there a requirement for both parties to
participate in obtaining or creating alternatives to live testimony. Further, there is no general
rule against hearsay.

b. As a result, parties must afford opposing counsel sufficient notice and opportunity to attend
witness interviews when such interviews are intended to preserve testimony for actual presentation to
the Presiding Officer or other members of the Commission.

¢. Failure to provide such notice as is practical may be considered - at the discretion of the
Presiding Officer (or in a paragraph 6D(1), MCO# 1 determination , by the other Commission
members) - along with other factors, on the issue of admissibility of the proffered testimony.

IT IS SO ORDERED:

Is/

R.S. CHESTER
Colonel, US.M.C.
Presiding Officer
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Hodges, Keith H. CTR OMC

From:
Sent:
To:

Cc:

Subject: PO 2: US v. Zahir, Trial Order

Significant Srst PO instructions  COL Chester
‘ommission Dates.d. to Panel... lographical Summa.

1. This email is being added to the filings inventory as PO 2. (See POM 12-1
for a description of the Filings Inventory.)

2. I am Keith Hodges, the Assistant to the Presiding Officer in the case in
the subject line of this email. My duties are outlined in Presiding Officer
Memorandum (POM - which serve as rules of court) 2-2. That POM, and all the
others POMs, can be found at:
http://www.defenselink.mil/news/Aug2004/commissions_memoranda.html. This
email, and all others that I send that state "BY DIRECTION OF THE PRESIDING
OFFICER" are sent at the Presiding Officer's direction. All POMs, to include
as later modified or supplemented, are in effect for all Commission cases.
See Appointing Authority Regulation 2 dated 26 January 2006.

3. The Presiding Officer intends to hold a session during the 3 April 2006
trial term at Guantanamo. This session will include the following:

a. Initial session without members (convening of the Commission.)
b. Accused's election of counsel.
c. Voir dire of the Presiding Officer (See the attached.)

d. Discussion - and if necessary - litigation concerning the PO 1 (Discovery
Order), its terms and enforceability.

e. Entry of pleas. (If the accused requests to defer pleas, the Presiding
Officer advises he will grant the request.)

f. Motions. (If the parties request to defer motions - except a motion as to
the wording, terms, and enforceability of the discovery order - the
Presiding Officer advises he will grant the request. The Presiding Officer
may also direct other, specific motions be made or waived. )

g. Setting a schedule for future sessions and the trial to include: law
motions (motions other than on the admissibility or form of evidence);
evidentiary motions; voir dire of the other members, and the trial. The
dates the Presiding Officer will be looking at are those on the attached
"Significant Dates Worksheet."

4. If you request a date earlier or later than the 3 April trial term,
advise me and the Presiding Officer NLT 9 March 2006. If you request a
delay, your reply must include the reasons for the delay and a calendar
showing your activities and commitments - personal and professional - that
make it impossible to proceed by the 3 April Trial Term.
RE 12 (Zahir)
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5. If the detailed defense counsel is aware of any other military counsel,
or any civilian counsel, who has or may join the Defense team, those counsel
are to be identified by name, their association with the case, and the
details of why their status with respect to becoming a member of the Defense
team. If the detailed defense counsel believes these counsel will make an
appearance or be detailed before or at the 3 April trial term and they
request a delay, also forward their calendars as outlined in paragraph 4
above.

6. Also attached is an email sent at the direction of the Presiding Officer
issuing "first instructions" to the members.

Three attachments:

1 - significant dates worksheet

2 - Email on "first instructions"” and those instructions
3 - Voir dire information on the Presiding Officer

BY DIRECTION OF THE PRESIDING OFFICER
Keith Hodges

Assistant to the Presiding Officers
Military Commission

<<Significant Commission Dates.doc>> <<First PO instructions to Panel 2
dtd 1 Dec 05.pdf>> <<COL Chester Biographical Summary - Voir Dire.pdf>>
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Significant Commission Dates

United States v.

#! Event Date Notes
1. First session (without members)

e Convening the Commission

e Choice of counsel

e Voir dire of PO

e Pleas (ordinarily reserved)

e Motions (ordinarily reserved)

e Discovery Order litigation
2. Provide copies of existing Protective Orders to PO
3. Motions as to Discovery Order due * POM 4-3
4, a. Submit Protective Orders for PO signature, or POM 9-1

b. Object to protective orders issued sua sponte by the PO.
5. Discovery completed — Prosecution >
6. Discovery completed — Defense ~
7. Requests for access to evidence POM 7-1
8. “Law” Motions: Motion ° POM 4-3
9. “Law” Motions: Response POM 4-3
10. | “Law” Motions: Reply POM 4-3
11. | Witness requests on law motions POM 10-2
12. | Evidentiary motions: Motion POM 4-3
13. Evidentiary motions: Response POM 4-3
14, Evidentiary motions: Reply POM 4-3
15. Witness requests on evidentiary motions POM 10-2
16. Voir dire of members
17. | Prosecution case in chief - Merits ﬁ:: indicate estimated length of
18. | Defense case in chief - Merits cAal: indicate estimated length of
19. | Prosecution — Sentencing A:al:: indicate estimated length of
20. Defense - Sentencing Also indicate estimated length of
casec

21. | Witness requests — merits and sentencing POM 10-2
22, Directed briefs *
23. | Requests to take conclusive notice

POM 6-2

! The requested dates do not have to be in the chronological order that they appear on this list. For example, counsel

may request an earlier date for item 7 than they would for item 5.
? These dates should also be indicated in the Discovery Order.

3 A “law motion” is any motions except that to suppress evidence or address another evidentiary
* Dates should be established in the directed brief if directed briefs are used.
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Instructions to Prospective Commission Members
To be provided by APO to each prospective member.

1 December 2005

This email is being sent to each prospective member by Keith Hodges, Assistant to the
Presiding Officers for Military Commissions, at the direction of and on behalf of Colonel
Chester.

1. I am Colonel Robert S. Chester. I am the Presiding Officer for Military Commissions
to which you have been detailed.

2. You have been detailed as a prospective member to a Military Commission convened
to try one or more individuals now being detained at US Naval Station, Guantanamo Bay,
Cuba. It is possible you will be detailed to hear a case with a different Presiding Officer
in which case you will receive instructions from that officer.

3. Each of you must respond by email to Mr. Hodges, the Assistant to the Presiding
Officers, acknowledging receipt of these instructions. I am aware that you received an
email from Mr. Hodges earlier, but acknowledge receipt of these instructions as well.
Email will be the preferred method to provide you any information. You will not receive
any classified emails conceming your service as a member, and you may not send any.
Please also tell Mr. Hodges your home mailing address in the event we need to mail you
something. (We find that mail to home addresses is quicker and nothing gets x-rayed.)

Your personal-information will NOT be released to anyone else, and will ONLY be used
for emergencies.

4. Due to the publicity that these cases may have already received, and recognizing the
possibility of further publicity, each of you is instructed as follows:

a. You may not discuss with anyone, other than as required to inform your
military superiors and family of your duty status, your detail to this Commission as a
prospective member. You must not listen to, look at, or read any accounts of alleged
incidents involving these cases or any accounts of any proceedings in these cases, or any
matters concerning the detention of detainees at Guantanamo. Please moderate your web
surfing accordingly. You may not consult any source, written or otherwise, as to matters
involved in such alleged incidents to include any legal references. You may not discuss
these cases with anyone, and if anyone attempts to discuss these cases with you, you must
forbid them to do so and report the occurrence to me by emailing the Assistant, Mr.
Hodges.

b. A trial by Military Commission includes the determination of the ability of
each member to sit as a member. As a prospective member, you may be questioned in
open session by counsel for either side or by myself to determine whether you should
serve.
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c. Trial by Military Commission requires members who approach the case with an
open mind, and you must keep an open mind until all of the evidence and law has been
presented and the Commission closes to deliberate. A Commission member should be as
free as humanly possible from any preconceived ideas as to the facts or the law. From
the date of receipt of these instructions, you must keep a completely open mind and wait
until all of the evidence is presented, you have been instructed on the law to be applied,
and the Commission has retired to deliberate before you discuss the facts of this case with
anyone, including other Commission members.

5. Administrative matters:

a. If you believe there is a reason you should be excused from serving on the
Commission and you request that you be excused, you may make such a request to the
Appointing Authority through the Chief Clerk for Military Commissions (Mr. Harvey at

email [

b. All sessions of the Commission will be held at Naval Base, Guantanamo Bay,
Cuba. It is not known when the first session will be held, and you will be informed as
soon as I know. All TDY costs will be bom by the Office of Military Commissions. At
Guantanamo: -

1) You will be given the opportunity to access web based email. To do
this, you will obviously have to know the web address for your command’s Exchange
server, or you must have a free web account such as hotmail, yahoo, or the like.

2) Normal cell phones will NOT work at Guantanamo. However, you
will have access to Class A phone service on an as-needed basis.

c. Both Mr. Harvey and Mr. Hodges are authorized to send you administrative
information concerning logistics, security clearances, uniforms, lodging, orders, travel
and the like. They will not be communicating with you conceming the facts, the law, or
any other aspect of any case.

/s/

Robert S. Chester
Colonel, USMC
Presiding Officer
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Biographical Summary

Robert S. Chester
Colonel, USMC

Born (S Gr2duated from University of ldaho, Moscow Idaho, with a BS in

Accounting 1976.

Commissioned a second lieutenant in May 1976.
After The Basic School, designated a communications officer and attend Basic Communications Officer
Course in 1977.

1977- 1979 assigned to Marine Wing Communications Squadron 38, Marine Wing Support Group 38, 3™
Marine Aircraft Wing, El Toro, California. Served as legal officer, CMS Officer, CMCC Officer, and Wire
Platoon Commander.

1979 -1982 attended University of Idaho College of Law, on the Funded Law Education Program.

1982 - 1984 assigned to 1® Force Service Support Group, Camp Pendleton, CA where assigned as trial
counsel and defense counsel.

1984 - 1986 assigned as Senior Judge Advocate, 11" Marine Amphibious Unit, | Marine Amphibious
Force.

1996 — 1988 assigned to 1 FSSG and served as Senior Defense Counsel and Assistant Officer in
Charge, Legal Services Support Section.

1988 — 1990 assigned to 2d FSSG, Camp Lejuene, NC and served as trial counsel and Senior Defense
Counsel.

1990 — 1992 assigned to 2d Marine Division and served as Deputy Staff Judge Advocate, 2d Marine
Division and |l Marine Expeditionary Force. Deployed to Saudi Arabia for six months in support of
Operations Desert Shield and Desert Storm

1992 — 1995 assigned to Navy-Marine Corps Trial Judiciary, Camp Pendleton, as a military judge.
1995 — 1998 assigned to 1% FSSG as OIC, LSSS.

1998 — 1999 assigned as Senior Legal Advisor, Joint Task Force 6, El Paso, Texas.

1999 — 2000 assigned as SJA, Ill MEF, Okinawa, Japan.

2000 — 2002 assigned as SJA, | MEF, Camp Pendleton, CA.

2002 - Present assigned as Circuit Military Judge, (S EEEENNGNGEGEGEGEEEEEEEE O - o/ <

to Iraq for three months in support of Operation Iraqi Freedom.
Admitted to idaho Bar, 1982 and California Bar, 1985.

Education: BS in Accounting, University of Idaho, 1976.

MA in Human Resources Management, Pepperdine University, 1978.
JD, University of Idaho, 1982.

AWARDS: Joint Meritorious Service Medal, Meritorious Service Medal with 3 Gold Stars, Navy
Commendation Medal.

PERSONAL: —
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Hogges, Keith

From:
Sent:
To:
Cc:

Subject: RE: U.S. v. Abdul Zahir - Defense Request for Relief vis-a-vis Extension to Trial Order dtd 2

MAR 2006.

The Presiding Officer advises he will;
1. Defer pleas if such is requested.

2. Permit reservation on motions, except for those addressing the discovery order. The parties are welcome,
however, to make any motions they can submit.

3. Make every effort to construct a docket for the week of 3 April that will accommodate the parties and the
defense translator.

BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers

From: Bogar, Thomas, LTC, DoD OGC (NG

Sent: Wed 3/8/2006 4:13 PM
To:

Cc

Mr. Hodges -

Pursuant to POM 4-3. para. 13, this transmission shall serve as Defense Request for Special Relief in the
form of a Request for Extension to the Trial Order issued 2 MAR 2006.

The Defense will be prepared to proceed on for the 3 APR 2006 session on those matters detailed in you
email dated 2 MAR 06, to wit: election of counsel, voir dire of Presiding Officer, discussion and potential
argument regarding PO1, setting schedule for future sessions and trial, and motion (if any) regarding the
discovery order, with the following exceptions:

1.  The Defense respectfully requests permission to defer pleas;

2. The Defense respectfully requests permission to defer motions, except a motion as to the wording, terms,

1 RE 13 (Zahir)
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and enforceability of the discovery order;

3.  Anextension is requested from items #1 and #2 above, for no other reason than the Government need not
produce discovery until 17 MAR 2006, which leaves the undersigned counsel 10 business days to review such
documents prior to the 3 APR 2006 Session. As such, the Defense will need more time to analyze such
documents, interview witnesses, review the contents of such documents with the Defendant, and the like
towards a trial preparation before the undersigned could reasonably consider motion practice without
prejudicing my client.

4.  AND, the Defense respectfully requests to be docketed during the first part of the Session, preferably
either on 3 APR 2006 or on 4 APR 2006. Defense Interpreter, Badi Badiozami, Ph.D., will be available only 3

APR 2006 through 5 APR 2006, and it is our hope he be on the 5 APR 2006 rotator. He is attached for trial as
interpreter in a CA proceeding 6 APR 06.

The Defense knows of no civilian counsel, at this point, who may or will join the Defense. The
undersigned does know an attomey has filed a Habeus petition in the DC Court. The undersigned reserves the
right to supplement this portion of the response.

WHEREFORE, the undersigned detailed military attorney for Abdul Zahir respectfully requests relief in
the form of an extension of time by which to: (1) enter a plea on the record; and (2) file and argue law motions,
except a motion as to the wording, terms, and enforceability of the discovery order.

V/R

ATTORNEY FOR ABDUL ZAHIR
Is/

THOMAS J. BOGAR

LTC, JA, USAR

Thomas J. Bogar, LTC, JA
Office of Military Commissions

Office of the Chief Defense Counsel

Arlington, VA 22202

CONFIDENTIALITY NOTICE. The information contained in this e-mail and any accompanying attachments
may constitute confidential, attorney-client information and work product which is legally privileged. This
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information is the property of the individual attorney and respective client. If you are not the intended
recipient of this information, any disclosure, copying, distribution or the taking of any action in reliance on this
information is strictly prohibited. If you received this e-mail in error, please notify us immediately by return e-
mail or by cauingh

Subject: PO 2: US v. Zahir, Trial Order

1. This email is being added to the filings inventory as PO 2. (See POM 12-1

for a description of the Filings Inventory.)

2. I am Keith Hodges, the Assistant to the Presiding Officer in the case in

the subject line of this email. My duties are outlined in Presiding Officer
Memorandum (POM - which serve as rules of court) 2-2. That POM, and all the
others POMs, can be found at:

http://www.defenselink. mil/news/Aug2004/commissions_memoranda.html. This
‘email, and all others that I send that state "BY DIRECTION OF THE PRESIDING
OFFICER" are sent at the Presiding Officer's direction. All POMs, to include

as later modified or supplemented, are in effect for all Commission cases.

See Appointing Authority Regulation 2 dated 26 January 2006.

3. The Presiding Officer intends to hold a session during the 3 April 2006

trial term at Guantanamo. This session will include the following:

a. Initial session without members (convening of the Commission.)

b. Accused's election of counsel.

c. Voir dire of the Presiding Officer (See the attached.)

d. Discussion - and if necessary - litigation concerning the PO 1 (Discovery
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Order), its terms and enforceability.

e. Entry of pleas. (If the accused requests to defer pleas, the Presiding
Officer advises he will grant the request.)

f. Motions. (If the parties request to defer motions - except a motion as to
the wording, terms, and enforceability of the discovery order - the
Presiding Officer advises he will grant the request. The Presiding Officer
may also direct other, specific motions be made or waived. )

g. Setting a schedule for future sessions and the trial to include: law
motions (motions other than on the admissibility or form of evidence),
evidentiary motions; voir dire of the other members, and the trial. The
dates the Presiding Officer will be looking at are those on the attached
"Significant Dates Worksheet."

4. If you request a date earlier or later than the 3 April trial term,

advise me and the Presiding Officer NLT 9 March 2006. If you request a
delay, your reply must include the reasons for the delay and a calendar
showing your activities and commitments - personal and professional - that
make it impossible to proceed by the 3 April Trial Term.

5. If the detailed defense counsel is aware of any other military counsel,

or any civilian counsel, who has or may join the Defense team, those counsel
are to be identified by name, their association with the case, and the

details of why their status with respect to becoming a member of the Defense
team. If the detailed defense counsel believes these counsel will make an
appearance or be detailed before or at the 3 April trial term and they
request a delay, also forward their calendars as outlined in paragraph 4
above.

6. Also attached is an email sent at the direction of the Presiding Officer
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issuing "first instructions" to the members.

Three attachments:

1 - Significant dates worksheet

2 - Email on "first instructions" and those instructions

3 - Voir dire information on the Presiding Officer

BY DIRECTION OF THE PRESIDING OFFICER
Keith Hodges
Assistant to the Presiding Officers
Military Commission
G
Voice {JIIEGD
Fax: (D
<<Significant Commission Dates.doc>> <<First PO instructions to Panel 2

dtd 1 Dec 05.pdf>> <<COL Chester Biographical Summary - Voir Dire.pdf>>
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Hodges, Keith

From:
Sent:
To:
Cc:

Subject: RE: U.S. v. Abdul Zahir - Defense Request 10 incorporate and

Chéstér"s Answers to voir dire from U.S. v. Khadr-

1. The Presiding Officer grants the Defense request to incorporate RE 29 in US v Khadr, as it applies to US v
Zahir, into the case of US v Zahir. This will be accomplished by the Assistant's including this email, and RE 29
from Khadr, as an RE in US v. Zahir.

2. The Presiding Officer grants the Defense request to include the on-the-record voir dire of the Presiding
Officer in US v Khadr, as it applies to US v Zahir, into the case of US v Zahir. The Defense is requested to
coordinate with Mr. Harvey and have him make an Adobe document of the pertinent pages the Defense wishes
after a final session transcript has been signed, and then for the Defense to send that document to the Assistant
who shall prepare it as an RE in US v, Zahir.

3. The Presiding Officer directs that any written voir dire for him be provided to him and the Assistant, in Word
format, NLT 16 March 2006,

BY DIRECTION OF THE PRESIDING OFFICER
Keith Hodges
Assistant

From: Bogar, Thomas, LTC, DoD 0GC [mailto{| | NG

Sent: Thu 3/9/2006 3:09 PM
To: 'Hodges, Keith'; Bogar, Thomas, LTC, DoD OGC

Subject: U.S. v. Abdul Zahir - Defense Request to incorporate and include as an RE Col. Chester's Answers to
voir dire from U.S. v. Khadr

Mr. Hodges -
1. This transmission shall acknowledge receipt of yours dated 8 MAR 06.

2. In preparation for the APR 2006 Term, and voir dire of Col. Chester, the Defense respectfully requests
a date certain by which to submit written voir dire in the form of interrogatories addressed to Col. Chester, the
detailed Presiding Officer.

3. The undersigned has a copy of RE29 for the case of U.S. v. Khadr in addition to a copy of the verbatim
transcript to the JAN 2006 Term for said case.

1 RE 14 (Zahir)
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4. The undersigned counsel does not intend to ask the same questions of Col. Chester during the APR
2006 Term. As such, the Defense respectfully requests that Col. Chester's substantive answers (as they may
apply to U.S. v. Abdul Zahir and found at RE29 to the case of U.S. v. Khadr) are included and incorporated by
reference as the next applicable RE for U.S. v. Abdul Zahir.

5. Similarly, Defense respectfully requests that Col. Chester's substantive answers (as they may apply to
U.S. v. Abdul Zahir and found at the verbatim transcript, pp 59-74 to the case of U.S. v. Khadr) be included and
incorporated by reference as an RE for U.S. v. Abdul Zahir.

6. WHEREFORE, the undersigned detailed counsel for Abdul Zahir respectfully requests the following:
(1) provide a date certain by which to submit written voir dire in the form of interrogatories to Col. Chester; (2)
incorporate RE29 for U.S. v. Khadr as an RE for the case at bar; (3) incorporate Col. Chester's substantive
answers (as they may apply to U.S. v. Abdul Zahir as found at the verbatim transcript, pp 59-74 to the case of
U.S. v. Khadr) as an RE for the case at bar; and (4) that this transmission be made part of the record for U.S. v.
Abdul Zahir.
V/R
ATTORNEY FOR ABDUL ZAHIR .
Is/
THOMAS J. BOGAR

LTC, JA, USAR

Thomas J. Bogar, LTC, JA
Office of Military Commissions

Office of the Chief Defense Counsel

Arlington, VA 22202

CONFIDENTIALITY NOTICE. The information contained in this e-mail and any accompanying attachments
may constitute confidential, attorney-client information and work product which is legally privileged. This
information is the property of the individual attorney and respective client. If you are not the intended
recipient of this information, any disclosure, copying, distribution or the taking of any action in reliance on this
information is strictly prohibited. If you received this e-mail in error, please notify us immediately by retum e-
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US v Khadr - Docketing of Jan session; Direction to respond Page 1 of 6

Hodges, Keith
From:  Hodges, Keit- (U

Sent: Friday, December 30, 2005 10:46 AM
To:

Subject: PO 3 - Voir Dire Questionnaire for the Presiding Officer, US v. Khadr
Attachments: PO 3 - Khadr - Voir Dire questionaire for the PO.pdf

Find attached CPT Merriam's voir dire questionnaire for the Presiding Officer along with the Presiding
Officer's answers.

FOR THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers
Military Commission

From: Merriam, John J CPT (PKI)
Sent: Tuesday, December 27, 2005 11:03 AM

Subject: Voir Dire Questionnaire for the Presiding Officer, US v. Khadr

Sir:

Pursuant to your email of 9 December (below), please find attached a questionnaire
prepared by the defense in advance of voir dire of the Presiding Officer in US v.
Khadr.

vir,

J.J. Merriam

CPT, JA

Trial Defense Attorney

Fort Lewis, Washington
RE 14 (Zahir)
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PO3
UNITED STATES OF AMERICA
Presiding Officer’s Answers to
v. Voeir Dire Questionnaire Submitted to the
Presiding Officer
OMAR AHMED KHADR
December 30, 2005

The below document was submitted to the Presiding Officer by the detailed defense
counsel. The Presiding Officer has inserted his reply in ALL CAPTIAL LETTERS. This
document will be added to the filings inventory as PO 3.

/s/
R.S. CHESTER
Colonel, US.M.C.
Presiding Officer
UNITED STATES OF AMERICA
Voir Dire Questionnaire Submitted to the
V. Presiding Officer
OMAR AHMED KHADR 27 December 2005

1. In response to the email dated 9 December 2005 by Mr. Keith Hodges, Assistant to the
Presiding Officer, the Defense in the above-styled case respectfully submits the following
questions to the Presiding Officer. The purpose of this questionnaire is to increase the
efficiency and effectiveness of oral voir dire of the Presiding Officer by counsel.

2. The questions that follow are broken into several sub-sets based on general subject
matter. In all cases, the more detailed the response, the better counsel will be able to
determine what issues should be explored during oral voir dire. The defense appreciates
the opportunity to submit these questions to the Presiding Officer.
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A. Knowledge of Accused, Counsel, or Facts of the Case

1) Do you know the accused in the case currently before the Commission
over which you preside? NO.

2) Do you know any person named in any of the charges referred against
the accused in this case? This includes any alleged victim, co-accused,
alleged co-conspirator, or any other person named in the charge sheet.
NO.

3) Do you know any person named as a potential witness in any
documents currently before the Commission over which you preside? 1
AM UNAWARE OF THE NAMES OF ANY WITNESSES.

4) Do you personally know the detailed military defense counsel, the
civilian defense counsel, any civilian counsel who has represented the
accused in other judicial proceedings, or any of the prosecuting attorneys
detailed to this case? I MAY KNOW ONE OF THE PROSECUTING
ATTORNEYS. NOT SURE. 1 RAN INTO A MARINE MAJOR,
DON’T RECALL HIS NAME, WHEN I WAS VISITING THE OMC
DURING THE WEEK OF 12 DECEMBER 2005. Do you personally
know either the Chief Prosecutor or the Chief Defense Counsel? 1 MAY
KNOW THE CHIEF DEFENSE COUNSEL. NOT SURE. HEIS A
MARINE AND IT IS A SMALL COMMUNITY. For any “yes” answer,
please detail the nature and extent of your relationship.

5) Have you had, made, received, or participated in any ex parte dealings
or communications with government counsel about law, facts, parties,
representation, or procedure in this case? NO. I MET THE DEPUTY
CHIEF PROSECUTING ATTORNEY DURING MY VISIT TO OMC
DURING THE WEEK OF 12 DECEMBER 2005. WE DID NOT
DISCUSS THE FACTS OR LAW INVOLVED IN THIS CASE.
DISCUSSION WAS BY WAY OF INTRODUCTION. HE WAS A
MILITARY JUDGE PRIOR TO HIS RETIREMENT AND WE WOULD
HAVE SEEN EACH OTHER AT THE ISMJ CONFERENCE HELD
ANNUALLY IN ALABAMA. Have you had any ex parte dealings or
communication with either civilian or military defense counsel about law,
facts, parties, representation, or procedure in this case? NO. I LISTENED
TO A SPEAKER PHONE CONVERSATION BETWEEN MR. HODGES
AND THE CHIEF DEFENSE COUNSEL (WHO WAS IN CUBA)
CONCERNING THE NEED FOR ALL COUNSEL REPRESENTING
THE ACCUSED TO BE PRESENT AT ALL PROCEEDINGS. 1 DON'T
RECALL THAT THE CIVILIAN OR MILITARY COUNSEL TALKED
ON THE PHONE. THIS OCCURRED DURING MY DECEMBER
VISIT TO OMC. This includes communication with the Chief Prosecutor,
Deputy Chief Prosecutor, or the Chief Defense Counsel. If so, please

RE 14 (Zahir)
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detail the substance and general nature, the approximate time, date, and
location of those dealings or communications.

6) Do you have any prior knowledge of the facts of this case, or of the
alleged acts of the accused in this case? NO. If so, please detail the nature
and extent of that knowledge.

7) Has any prior knowledge of the facts of this case, to include general
lcnowledge about the 9-11 attacks and the “war on terrorism” prejudiced
you or in any way made it difficult for you to falrly and impartially rule on
matters of law or fact in this case? NO.

B. Direct or Indirect Impact of Terrorism and Combat Qperations on the

Presiding Officer, Friends or Family of the Presiding Officer, or Professional
Colleagues of the Presiding Officer

1) Have you had any experiences, either personal or military, that would
impact your ability to remain impartial and to fairly decide the issues
presented in this case? NO.

2) Do you personally know any person who has been killed or injured as a
result of a terrorist attack of any kind? YES. I KNOW SOME
MARINES AND CIVILIAN EMPLOYEES THAT WERE INJURED IN
THE PENTAGON. THEY WORKED IN THE COUNSEL TO THE
COMMANDANT’S OFFICE AND STAFF JUDGE ADVOCATE TO
CMC. 1 DO NOT RECALL THE NAMES OTHER THAN MR. PETER
MURPHY. NONE OF THEM WERE SERIOUSLY INJURED. I AM
NOT SURE MR. (W AS INJURED. This includes, but is not
limited to, the bombing of the USMC barracks in Beirut, Lebanon I
KNOW A COUPLE OF MARINES PRESENT AT BEIRUT. DON’T
RECALL THEIR NAMES, BUT THEY HAVE SINCE RETIRED FROM
THE MARINE CORPS. ; the bombing of the Khobar Towers in Saudi
Arabia NONE. ; the bombing of the USS COLE NONE. ; the attacks on

11 SEP 2001 against the World Trade Center or the Pentagon; or any other
attack fairly characterized as an act of “terrorism” or conducted by a party
who was not part of the regular armed forces of a nation-state. | KNOW
TWO MARINE JAS INJURED IN IRAQ DURING OIF II. ONLY
KNOW THEM IN PASSING AND DON’T RECALL THEIR NAMES.

3) Do you personally know any person who has been killed or injured as a
result of combat in Afghanistan, Iraq, Somalia, Kosovo, or in any other
theater of operations since 1990? YES. IRAQ AND SOMALIA. This
includes, but is not limited to, the conflicts in the Persian Gulf, Somalia,
Kosovo, Afghanistan, Iraq, the Horn of Africa, or in any other theater of
operations in which US or allied forces participated in hostilities.

RE 14 (Zahir)
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4) Have you personally participated in combat operations or hostilities of
any kind during the course of your military career? NOT SURE WHAT
YOU ARE ASKING. YOU WILL NEED TO CLARIFY. If so, please
describe which conflict you were involved in and summarize that
participation. Please include “indirect participation,” such as conducting
rehearsals, planning sessions, or writing operations orders or other
documents in support of a combat operation, even if you did not
personally deploy in support of that operation. I WROTE PART OF 2D
MARINE DIVISION OPORDER FOR OPERATION DESERT STORM.
I ALSO WROTE SEVERAL ORDERS AND INSTRUCTIONS FOR
THE DEPLOYMENT AND DEPLOYED TO SAUDI ARABIA FOR
APPROXIMATELY 6 MONTHS. I PARTICIPATED IN THE INITIAL
PLANNING FOR OIF AS THE I MEF SJA. I LEFT THE STAFF
PRIOR TO THE FINAL PLANNING. I DEPLOYED IN SUPPORT OF
OIF II AND SPENT 2-3 MONTHS IN IRAQ. ISPENT TIME IN
SEVERAL IRAQI CITIES TRYING COURTS-MARTIAL.

5) At any time during which you served as the primary legal advisor to a
combat commander at any echelon, did that combat command or unit, or
any part thereof, deploy to combat operations at home or abroad? YES. 2D
MARDIV.

6) Do you know any person who is deployed, or has deployed, to combat
in Iraq or Afghanistan? Does this knowledge or relationship prejudice you
in any way that might affect your ability to fairly and impartially try
matters of fact or law in this case? I KNOW MANY PEOPLE
DEPLOYED TO IRAQ, AND IT DOES NOT.

C. Subject-Matter Expertise and Professional Background

1) Do you have any specialized training or education in the field of
international law? I HAD A WEEK LONG COURSE IN THE LAW OF |
ARMED CONFLICT FOLLOWING THE BASIC COURSE AT NJS IN
1982. | HAVE ATTENDED SEVERAL CONFERENCES
ADDRESSING LEGAL ASPECTS OF MILITARY OPERATIONS ON
THE INTERNATIONAL LEVEL. THESE WERE PRIMARILY
SPONSORED BY PACOM. This includes any military or civilian
coursework, in law school or in any service school. Please describe this
training or education, including, to the extent possible the dates, any
significant casebooks or textual references used, and the professor or
instructor who taught the class or provided the training.

2) Have you ever provided'legal advice on matters of international law,
the law of war, military tribunals or commissions, international tribunals
convened to try war crimes, crimes against humanity, crimes against
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peace, or genocide? YES. To whom and in what capacity? VARIOUS
COMMANDERS AND THEIR STAFF TO INCLUDE CG, 2D MAR
DIV, II MEF, Il MEF, I MEF AND SEVERAL OFFICERS IN THE
ROYAL THAI MILITARY. ADVICE PERTAINED TO LAW OF WAR
AND SOME INTERNATIONAL LAW AS IT PERTAINED TO US
MILITARY AND HOST NATIONS RELATIONSHIPS.

3) Have you ever tried a case, as either a military judge, a trial counsel, or
a defense counsel, in which issues of international law or the law of war
were decided? YES. I TRIED TWO CASES IN PARTICULAR AS THE
MJ WHICH ADDRESSED THE APPLICABILITY OF GENEVA
CONVENTIONS TO THE US MILITARY. THE ACCUSED WERE
CHARGED WITH ABUSING IRAQI DETAINEES.

4) Do you have any specialized training or education in juvenile law or
juvenile justice systems? NO.

5) Have you ever tried a case, as either a military judge, a trial counsel, or
a defense counsel, or in a civilian capacity of any kind, in which the
accused was a legal minor? NOT THAT I RECALL.

6) Have you received any specialized training of any kind on Al Queda,
international terrorism, the ”war on terrorism,” Operation Enduring
Freedom, Operation Iraqi Freedom, the Taliban, Islamic fundamentalism,
or detainee operations? WHILE ON THE I MEF STAFF, I RECEIVED
REGULAR INTELLIGENCE BRIEFINGS ON THE WAR ON
TERROR.

7) Have you ever written an article or spoken in public regarding Al
Queda, international terrorism, the Global War on Terror, Operation
Enduring Freedom, Operation Iraqi Freedom, the Taliban, Islamic
fundamentalism, or detainee operations? NO.

8) Have you ever given a formal opinion regarding the status of any
combatant under international law in any conflict? NO. Have you ever
served on or advised an “Article 5 Tribunal” or “Combatant Status Review
Board?” NO. -

D. Relationship with Other Personnel Involved in the Military Commissions

1) Do you know, in either a personal or professional capacity, the
Appointing Authority for the Military Commissions? YES. I MET HIM
DURING MY 12 DECEMBER VISIT TO OMC. Please describe the
nature and extent of any relationship with John D. Altenburg, Jr. that
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existed prior to your selection as a candidate for, or your appointment as, a
Presiding Officer. WE MET AND INTRODUCED OURSELVES.

2) Have you ever discussed the facts of this case or any other Military
Commissions case with the Appointing Authority in any way? NO.

3) Have you ever discussed with the Appointing Authority any ruling or
decision made in this case or any other Military Commissions case? NO.

4) Do you know, in either a personal or professional capacity, the General
Counsel for the Department of Defense? NO. Please describe the nature
and extent of any relationship with the General Counsel that existed prior
to your selection as a candidate for, or your appointment as, a Presiding
Officer.

5) Have you ever discussed the facts of this case or any other Military
Commissions case with the General Counsel in any way? NO.

6) Do you know, in either a personal or professional capacity, the
Assistant to the Presiding Officer, Mr. Keith Hodges? YES. Please
describe the nature and extent of any relationship with Mr. Keith Hodges
that existed prior to your selection as a candidate for, or your appointment
as, a Presiding Officer. ] NEVER MET HIM PRIOR TO MY
SELECTION. I MAY HAVE MET HIM OR SAW HIM AT THE ISMJ
CONFERENCE.

7). What duties does Mr. Keith Hodges perform for you in this case? SEE
POM 2-2. What duties does he perform for any other member of the
Commissions process, including the Appointing Authority? SEE POM 2-
2. Are you aware of any communications between Mr. Hodges and the
Appointing Authority? NONE OTHER THAN PLEASANTRIES.

8) Do you know, in either a personal or professional capacity, any other
officer who has been appointed to serve as a Presiding Officer in a
Military Commissions case? YES. Please describe the nature and extent
of any relationship with Col. (Ret.) Brownback that existed prior to your
selection as a candidate for, or your appointment as, a Presiding Officer. 1
HAD HEARD OF HIM, BUT DON’T BELIEVE WE HAD EVER MET
UNTIL I SAW HIM IN WASHINGTON IN DECEMBER 2005.

9) Have you ever discussed the facts of this case or any other Military
Commissions case with any other Presiding Officer or candidate for a
position as a Presiding Officer? ANY SUCH CONVERSATIONS ARE
PRIVILEGED.
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10) Do you know, in either a personal or professional capacity, any other
officer who has been appointed to serve as a Member, other than a
Presiding Officer, in a Military Commissions case? NOT THAT I KNOW
OF. Please describe the nature and extent of any relationship with any
Member of either this case or another Military Commissions case that
existed prior to your selection as a candidate for, or your appointment as, a
Presiding Officer.

11) Have you ever discussed the facts of this case or any other Military
Commissions case with any Member of any Military Commission? NO.
Have you ever had any communications of any kind with any Member of
any Military Commussion? YES. I DIRECTED PRELIMINARY
INSTRUCTIONS SENT TO THEM. THESE WERE PROVIDED TO
ALL COUNSEL. Did you have any role in selecting the members of the
Military Commission? NO.

12) How did you come to be selected as a Presiding Officer over a
Military Commission? 1 DON’T KNOW. Did you volunteer for this duty?
YES. If so, why? IT IS IMPORTANT. If not, do you know why you
were selected and by whom?

13) Do you consider past decisions by the Appointing Authority on this
case or other Military Commissions cases to be binding on you? YOU
NEED TO CLARIFY THIS QUESTION. Is it possible for you to rule in
a way contrary to the way the Appointing Authority has ruled, decided, or
acted in this case? YOU NEED TO CLARIFY YOUR QUESTION.

E. Military Commissions Law and Procedure, Legal Presumption of Innocence

1) Have you pre-judged the guilt or innocence of the accused, in any way,
on any element of any offense with which he is charged? NO. Do you
accept that the accused is presumed innocent until proven guilty, and that
the government bears the burden of proof beyond a reasonable doubt?
YES.

2) Can you keep an open mind and remain impartial on all matters of law,
fact, or procedure in this case? YES.

3) Do you accept that, in order for the accused to be found guilty of any
charge, the government must prove each and every element of the charged
offense beyond a reasonable doubt? YES.

4) Do you consider rulings or decisions made in other military
commissions cases, either those already under way or those that will be
conducted during the same timeframe as this one, to be binding or to hold
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F. Personal

precedential value in the case currently before you? In other words, if
another Presiding Officer were to rule on a discrete issue and that same
issue arose in the case at bar, do you consider the prior ruling to have any
effect on how you should rule? I MIGHT CONSIDER IT, BUT DON’T
CONSIDER MYSELF IN ANYWAY BOUND BY A RULING BY A
PRESIDING OFFICER IN ANY OTHER CASE.

5) Do you have an opinion regarding the legality of Military
Commissions generally? Do you have an opinion regarding the legality of
the Military Commissions as currently constituted? What are those
opinions, if any? ANY QUESTIONS OF LAW SHOULD BE MADE
THE SUBJECT OF A MOTION PER POM 4-3. ‘

6). To whom, and in what manner, do you believe challenges to the
legality or the structure of the Military Commissions, to the Military
Commission Orders, to the Military Commission Instructions, and to the
Appointing Authority Regulations should be made, respectively? ANY
LEGAL CHALLENGES SHOULD BE MADE THE SUBJECT OF A
MOTION PER POM 4-3. Do you consider those matters to be within the
purview of the Presiding Officer and Members of the Commission itself to
rule upon? 1 WOULD HAVE TO SEE THE MOTION.

1) What religious denomination are you? METHODIST. Do you hold
religious beliefs that cause, engender, or require as a matter of doctrine or
theology, hostility towards or distrust of Islam? NO.

2) Are you a member of, or affiliated with, any political party? NO.

3) Are you aware of any matter, whether or not addressed by the
questions posed in this questionnaire, which may cause a reasonable
person to believe that you cannot act in a fair and impartial manner in
these proceedings? NO.

/loriginal signed//

JOHN J. MERRIAM
CPT,JA

Detailed Defense Counsel
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March 13, 2006

1. I, am M. Harvey, Chief Clerk of Military Commissions and the custodian
of the authenticated transcript in United States v. Khadr, No. 050008,

2. I certify that R. 59-74 (a total of 16 pages of transcript) (attached) are an
accurate copy of the authenticated transcript in said case from a portion of
the session held on Guantanamo Bay, Cuba on January 11, 2006.

//Signed//

M. Harvey
Chief Clerk ,
of Military Commissions
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APROS:

marked as RE 18 and 29.

In addition, as I mentioned before, I do know
Lieutenant Colonel Vokey professionally and I
think he is a highly qualified and competent

both officer and attorney. Lieutenant?

Thank you, sir. In regards to the 30
December 2005 questions that you answered from
the defense, you had indicated that you had no

prior --

Presiding Officer: Give me just a minute to bring that

APROS:

up.

Yes, sir.

Presiding Officer: All right. I have it in front of me.

APROS:

What specific question are you referring to?

Sir, on Page 3 of that document, question six.

Presiding Officer: Yes.

59 RE 15 (Zahir)
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PROS: You indicate that you had no prior knowledge of

the'facts of this case.

Presiding Officer: That's correct.

PROS: Since that time to now, sir, do you have any

knowledge of the facts of this case?

Presiding Officer: No.
APROS: Outside --

Presiding Officer: 1I've seen the charge sheet. That's

all I've seen.

APROS: Correct, sir. Outside of what has already been

filed in this case?
Presiding Officer: No.

APROS: Sir, have you in any way read or been exposed to

any type of media reports; TV documentaries,
press conferences or press reports regarding the

accused's family?

6 A
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Presiding Officer: I think I've seen something that said

APROS:

his father was killed, I believe in Pakistan.
And he has a -- his father immigrated and I
don't recall from where to Canada, where he was
either born or raised with several brothers and
sisters. Again, I don't recall the number. And
at some point they moved from Canada, and I
don't recall if it was Afghanistan or Pakistan.
I want to say Pakistan, and it seemed like they
moved back to Canada and then back to
Afghanistan or Pakistan. They moved back and

forth between Afghanistan and Pakistan.

Sir, will that prior knowledge of those facts in
any way impact on your ability to be impartial
to this accused and to ensure that he receives a

full and fair trial at all times?

Presiding Officer: No.

APROS:

Will that in any way play an impact in any

factual decision you may have to make predicate

to a legal motion in this case?

- iy
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Presiding Officer: No.

APROS: Sir, have you read or been made aware of any

type --

Prasiding Officer: Wait. Let me back up for a minute.
When I say his father was killed in -- and,
again, I think it was Pakistan, the articles
that I had seen also indicated he was somehow
associated or friends with Osama bin Laden, was
involved in al Qaida. But I don't know the

specifics of it.
APROS: Again, sir, would that have any impact?

Presiding Officer: It does not impact me at all. I
intend to decide the issues that are presented
here in court based on the evidence presented

and the law as I understand it.

APROS: Just to carry on with that, sir, with the news
reports, press articles or any of the same, have
you learned any knowledge about the al Qaida

; iy
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terrorist organization?

Presiding Officer: Well, sure. I think I indicated in

APROS:

my —— I don't recall if it was the biography or
the questionnaire that at one point I served as
the Staff Judge Advocate for I Marine
Expeditionary Force. And during the time we
received briefings on what was going on,
intelligence briefings. And I recall nothing
specific about those, and I wouldn't reveal it
here in court anyway because it may be

classified. I'm not sufficient.

No, I understand, sir.

Presiding Officer: But there's nothing about that that I

APROS:

recall specifically and certainly nothing that I

can think of that would impact me here.

Sir, if throughout this trial you somehow do
recall,.for whatever reason, something you have
heard in these briefings or from a press report,
and you feel it may impact your ability to be

impartial or it may impact your ability to

5 e
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ensure the accused receives a full and fair

trial, how will you handle that?

Presiding Officer: I would inform counsel, allow them

APROS:

the opportunity to inquire and exercise a
challenge, if they determined it was
appropriate. If I felt it was somehow
disqualifying, I would disqualify myself and
recuse myself and ask that a new Presiding
Officer be detailed. Let me also say that when
I say, "intelligence briefings" as best'I recall

they were things that dealt with the historical

‘background of Afghanistan and Pakistan, the

tribes and the relationships and some of the
cultural type things. I don't recall anything
specifically on any particular organization or

individual.

But it is safe to say, sir, that counsel can

trust that if you believe an issue comes up you

will address it.

Presiding Officer: Certainly. That's my responsibility

and my oath.
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APROS:

Yes, sir. Sir, in your questionnaire you had
mentioned that you had occasion to try cases
that dealt with the Geneva Conventions or
possibly international law that you've had some

sort of dealings with the law of armed conflict.

Presiding Officer: Correct.

APROS:

Obviously, during that time, sir, you've
probably looked at treatises, maybe law review
articles, certain types of legal authority. If
I may, will that prohibit you from coming to any
legal motion filed by either party with an open

mind?

Presiding Officer: No. The cases that I tried, there

were two of them as I recall, and they dealt
with abuse of Iraqi detainees by Americans,
actually Marines -- actually they dealt with the

Geneva Conventions. And the issue turned on

whether or not there was a duty by U.S. Marines

to protect individuals who came into their care,

whether they be POWs or detainees or however you
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want to characterize them. And it was litigated
and I ruled. The cases were tried. I believe
both individuals were -- they were convicted of
some of the charges, acquitted of not all of the
charges. They were involved in OIF-I, Operation
Iraqi Freedom One. I think the Convening
Authority has still not acted on those cases.

It was -- I intend to decide the issues
presented here in this Commission based on the

law as I understand it.

Commission law, the term we've used to try to
capture things such as the Presiding Officer
Memorandums, the President's Order, Military
Commission Orders. When deciding an issue, I
think it's appropriate to read counsel's briefs
and I depend heavily on counsel to educate me as
to what they believe the law is. And then I
intend to do my own research and make my ruling.
And when I make such a ruling, I will inform
counsel of the law that I am following. And if
counsel think it appropriate or desire that I
provide additional indication of what law I've

applied, I can certainly allow them to ask for

66 IT:E 155()Zafhir7)
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that.

APROS: Sir, for your duties here as Presiding Officer,
does anybody write a fitness report or any kind

of evaluation on  you?
Presiding Officer: No.

APROS: As a follow on, is there any type of evaluation
that's going to be made of you for purposes of a

promotion board, sir?

Presiding Officer: No. I was due to retire, and I
explained this to counsel. I was due to retire.
It was actually effective 1 April, but I was
going to go on terminal leave, until I was
detailed to this Commission. I'm at my career
maximum. I'm not going to be promoted. I'm not
looking to be promoted. I am a Colonel of

Marines and I will retire a Colonel of Marines.

APROS: Sir, from the time of your consideration for

being a Presiding Officer.

67 mean
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considered for the position of Presiding

Officer.

Presiding Officer: No. I was never notified I was being

considered for the position. I was asked. And
I don't recall when the first time, whether I
was interested in it because the Marine Corps,
and I think all of the services were tasked to
provide five nominees to be Presiding Officers.
We were tasked to provide a data sheet which was
brief beyond description. I think I still have
a copy of the second one. I don't know if I
have a copy of the first one, a data sheet tb
Headquarters Marine Corps, which I think was
then forwarded up to OMC. I'm speculating on

that. I believe it was.

At some point they were -- the services I
believe were asked to renew or validate those
nominations and I was asked to update or
validate that my data sheet was current or
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correct, which I did, just before submitting.
And I think it was after Hamden was decided by

the Circuit Court of Appeals.

I asked the Deputy Staff Judge Advocate to the
Commandant of the Marine Corps whether or not
there was a possibility I would be selected for
this. I was told, probably not, simply because,
I think, he didn't think it was going -- he
wasn't sure that anything was going to happen at
any time in the near future. And I don't know
that he was speaking from a position of
pa?ticular information, but I asked him if there
was a possibility. Based on that, I submitted
my retirement letter. I asked to go ahead and
retire effective 1 April. And then the next
thing I heard on it was I received a call from
Mr. @ : believe he's the Chief of Staff
for the Commissions, indicating I had been
selected. But I don't think Mr. Altenberg had
signed the paperwork or signed the letter
appointing me, detailing me. And we discussed
the issue of my pending retirement. He

discussed that with Mr. Altenberg and indicated
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APROS:

if I was willing to continue on active duty even
past my retirement date that that would not be a
problem. And then I received -- later I
received a letter in the mail. But there wasn't
a period where I was told I'm being considered
for this. It was just a phone call saying that

I had been selected.

Well, sir, from the phone call, from that time,
sir, has anyone ever come up to you in any way
and discussed a certain outcome is desired in

this Commission?

Presiding Officer: 1I'm not sure what you mean by outcome

desired. Nobody has ever told me that they're
looking -- first of all, I've never discussed
U.S. versus Khadr with anybody. The facts -- I
don't know any of the facts of U.S. versus
Khadr. I don't know what that evidence is. I
don't know what the witnesses are and nobody has
hinted, indicated, tapped the floor or anything
else that they want a certain result. Were they
to do something like that, depending on who they
were, and when I say that, who I'd report it to,

m A
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APROS:

I would probably put them on report.

The only guidance I have, if you will, is what
the President said. He wants a full and fair
trial.  And that is what I intend to see, is a
full and fair trial. And I have no desire, I
don't want, wouldn't like, or anything else to
see a particular outcome other than that--
whether Mr. Khadr is convicted of anything or
not will be up to the Commission. What I want
to see when I walk out of here is that he has
gotten that full and fair hearing and that
people realize he received that full and fair

hearing, to include Mr. Khadr.

Sir, would it be appropriate to say that you
personally as you sit there today as our
Presiding Officer, that you feel completely free
and independent to ensure that the accused
receives a fair, full and fair and impartial

trial?

Presiding Officer: Yes.

; e
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APROS:

Two final questions, sir.

Is there anything in your background, whether it
be personal or professional, that you feel could
impact on your ability to give this, the
accused, a full and fair trial and to be

impartial?

Presiding Officer: No.

APROS:

Last question, sir.

Should anything come up that would in any way
prohibit you, prevent you, or unlawfully
influence you in being fair, full and fair trial

and being impartial, how will you handle that?

Presiding Officer: Ask your question again.

APROS:

Yes, sir. I'm sorry it did come out a little

convoluted.

Should anything come up, whether it be in your

personal or professional background that you

7 Al
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remember, or should anything come up through any
kind of unlawful influence that would effect
your ability, continued ability, to be impartial
to the accused and to ensure that he receives a
full and fair trial, I'm asking you: How would

you handle that situation, sir?

Presiding Officer: As I said earlier, if something I

APROS:

recalled, I thought impacted on that, I would
notify counsel of that. And I quite frankly
can't conceive, short of a death threat, what
could influence me to throw the case, if you

will.

Now, if any government official purports to

call you and say --

Presiding Officer: I don't mean to be flippant about it,

but they can't shave my head and send me to
Okinawa anymore. As I said, I'm going to retire
1l July. 1I'm not promotable. .I'm not going to
get promoted. I will retire a Colonel of
Marines. My retirement pay is fixed. There's

nothing that anyone can do to my career or

. S
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otherwise to influence that. Were someone to do
that, aside from me reporting it to whoever
their boss was or to the Appointing Authority, I
would obviously also make counsel aware of that
so0 you could all take whatever action you
thought was appropriate, either in the way of
voir dire or challenges or whatever you thought

- was appropriate.
APROS: Sir, I thank you for answering those questions.

Presiding Officer: Captain Merriam, I know you want to

reserve voir dire.
Do you want to ask any questions at this point?
DC: No, sir.

Presiding Officer: All right. Government, do you desire

to exercise a challenge?
APROS: No, Your Honor, we do not.

Presiding Officer: Captain Merriam, do you want to

g =gy
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U.S. v. Abdul Zahir - Defense request for clarification to PO2 , paragraph 3.f Page 1 of 3

Hodges, Keith
From:  Hodges, Keitr(

Sent: Wednesday, March 15, 2006 3:46 PM
To: Bogar, Thomas, LTC, DoD OGC, Hodges, Keith
Cc:

Subject: RE: U.S. v. Abdul Zahir - Defense request for clarification to PO2 , paragraph 3.

LTC Bogar,

1. Paragraph 3f is designed to cause the parties to make a motion, if they wish, that addresses the
wording of the Discovery Order. Col. Chester agrees that ".... the sentence at issue was intended to
address only the four squares of the discovery order, its wording, the authority to issue it, and its
requirements. For example, it was intended that the motion addressed in the paragraph might include:
(1) that the Prosecution was required to provide more (or less in the view of the Prosecution) than what
the order required, or (2) that the Defense was not required to provide any discovery, or required to
provide less (or more in the view of the prosecution) than the Order required. It was not intended to
preclude later discovery motions (i.e., motion to compel production, motion for extension to comply
with discovery, or the like)."

2. Because getting discovery into the hands of the parties as soon as possible makes the entire process
more efficient and tends to help surface other issues (motions to suppress, witness requests etc.,) the
Presiding Officer desires motions addressing the Discovery Order to be made at the earliest possible
opportunity. If a motion challenging the Discovery Order, its wording, the authority to issue it, and its
requirements is not made when required by paragraph 3f of PO 2, a motion challenging the Discovery
Order is waived.

3. As discovery progresses to include after the 3 April trial term, the parties may identify they need relief
from the Presiding Officer other than a challenge as addressed by paragraph 3f, PO 2. A request to
extend deadlines could be made as a special request for relief under POM 4-3. A motion for relief
because a party did not comply with the terms of Discovery Order (i.e., not contesting the authority and
wording of the Order, but just that the party did not comply,) or a motion to compel discovery might be
made after the time provided for in paragraph 3f of PO 2. Be certain, however, that a motion to compel
discovery asserting a category or type of information that Commission Law requires to be provided is a
motion that should be made under paragraph 3f of PO 2 because it addresses the scope of discovery. If
there is something that the Defense thinks should be required to be disclosed that is not contained in the
Discovery Order, make a motion in accordance with paragraph 3f, PO 2.

4, Yourequested: "WHEREFORE, the undersigned military defense counsel for Abdul Zahir requests a
clarification as to paragraph 3.f of PO2, to provide, infer alia, that routine pre-trial discovery motions,
including but not limited to motion to compel or a request for extension of time to comply with
discovery, will not be waived if said motion is not raised during the April 2006 Term." Consistent with
what is contained above, motions to extend discovery deadlines, motions to compe! discovery, or
motions asserting violations of the Discovery Order are not waived if not made before the 3 April 2006
trial term. However, if the Defense is aware of a Discovery Order violation or has identified a need
addressed by POM 7-1, that motion should be made as soon as the matter is known to include before the
3 Apr trial term. See POM 4-3.

RE 16 (Zahir)
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U.S. v. Abdul Zahir - Defense request for clarification to PO2 , paragraph 3.f Page 2 of 3

BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant to the Presiding Officers

Militai Commission

From: Bogar, Thomas, LTC, DoD OGC
Sent: Wednesday, March 15, 2006 9:28 AM
To: 'Hodges, Keith'

Ce:

Subject: U.S. v. Abdul Zahir - Defense request for clarification to PO2 , paragraph 3.f
Mr. Hodges -

A question has come up regarding the verbiage for paragraph 3.f to the Trial Order (i.e., PO2,
submitted by email dated March 2, 2005) which provides in part:

"3.f. Motions. (If the parties request to defer motions - except a motion as to the wording,
terms, and enforceability of the discovery order - the Presiding Officer advises he will grant the
request. The Presiding Officer may also direct other, specific motions be made or waived. "

1. _QUESTION: Does this language preciude relief in the form of a motion to extend
discovery deadlines? Of particular concem are the words "except a motion as to the wording,
terms, and enforceability of the discovery order."”

2. The Government's discovery obligation is set by order for March 17, 2006. Defense has
a reciprocal duty due April 17, 2006, almost two (2) weeks _after the April 2006 Term. On
review of those documents provided, the defense may require additional documents from the
government and a motion to compel may be necessitated. On the other hand, on review of
those documents, the defense may require additional time to corroborate. statements, or
conduct its own independent investigation, and a motion for extension may be needed.

3. lunderstand this issue had been broached previously in the matter of U.S. v. al
Qhahtani.

4. InLS. v. al Qhahtani, it is my understanding the APO said the sentence at issue was
intended to address only the four squares of the discovery order, its wording, the authority to
issue it, and its requirements. For example, it was intended that the motion addressed in the
paragraph might include: (1) that the Prosecution was required to provide more (or less in the
view of the Prosecution) than what the order required, or (2) that the Defense was not required
to provide any discovery, or required to provide less (or more in the view of the prosecution)
than the Order required. It was not intended to preclude later discovery motions (i.e., motion to
compel production, motion for extension to comply with discovery, or the like).

RE 16 (Zahir)
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5. The Defense respectfully requests a definitive ruling as to whether routine pre-trial
discovery motions such as motions to compel, request for extensions to comply, or the like, will
be waived if not raised during the April 2006 Term.

WHEREFORE, the undersigned military defense counsel for Abdul Zahir requests
a clarification as to paragraph 3.f of PO2, to provide, inter alia, that routine pre-trial
discovery motions, including but not limited to motion to compel or a request for

extension of time to comply with discovery, will not be waived if said motion is not
raised during the April 2006 Term.

Very respectfully submitted,

/Signature/

THOMAS J. BOGAR
LTC, JA, USAR

Military Counsel for Abdul Zahir

Thomas J. Bogar, LTC, JA
Office of Military Commissions
Office of the Chief Defense Counsel

Arh‘niton. VA4 22202

CONFIDENTIALITY NOTICE. The information contained in this e-mail and any accompanying
attachments may constitute confidential, attorney-client information and work product which is legally
privileged. This information is the property of the individual attorney and respective client. If you are
not the intended recipient of this information. any disclosure, copying, distribution or the taking of any
action in reliance on this information is strictly prohibited. If vou received this e-mail in error, please
notify us immediately by return e-mail or by calling

RE 16 (Zahir)
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OFFICE OF MILITARY COMMISSIONS
DEPARTMENT OF DEFENSE
U.S. NAVAL STATION, GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA : VOIR DIRE
: OF
PRESIDING OFFICER
V.
Case 06-0001
APRIL 2006 TERM
ABDUL ZAHIR

The Presiding Officer, Col. Chester, has answered the questions, following the
questions, in upper case. This document shall be made a Review Exhibit.

In A and B below, the Presiding Officer has struck through various portions of
the definitions to which he does not agree for purposes of answering the
questions.

This document has been converted from Word to Adobe. As REs 14 and 15 are
already Review Exhibits, there is no need to include them again with this
document.

The accused, Abdul Zahir (“Accused”) by and through the undersigned detailed
military counsel, respectfully requests full and complete answers to the following
interrogatories addressed to the detailed Presiding Officer, Colonel Robert S. Chester,
USMC, (“PO”), for purposes of voir dire.

The following definitions shall apply:

A When used in this request, “you” shall include net only the PO to
whom said interrogatories are addressed;-but-alse-to-any-of said-POs
authemed—egents—and—ass@s-

B. “Know” ineludes;—but is net hmlted to personal knowledge AND
casual acquamtance oF-to-lkne ba

C. These interrogatories supplement answers previously given by the PO
in the matter U.S. v. Khadr. The answers previously given are now
part of the record for U.S. v. Abdul Zahir, and are marked as RE 14
and RE 15. RE14 and RE1S are hereby attached as Exhibits “A” and
“B”, the substance of each are incorporated by reference hereto.

D. The PO is requested to supplement answers given hereto or to those
provided as RE 14 or RE 15, as he may deem necessary.

RE 17 (Zahir)
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1. Do you know the accused, Abdul Zahir, for the case at bar? NO.

2, Do you know any person named in any of the charges referred against the
Accused? This includes any alleged victim, co-accused, alleged co-conspirator, or any
other person named in the charge sheet. NO.

3. Do you know any person named as a potential witness in any
documents currently before the case at bar? ] HAVE NO KNOWLEDGE OF
POTENTIAL WITNESSES.

4, Do you know civilian Habeas counsel, Bob Gensberg, Esquire of St.
Johnsbury, VT who is currently representing the accused in the pending matter captioned
Abdul Zahir v. George W. Bush, et. al., U.S. District Court for the District of Columbia,
Case 1:05CV 01623 before the Honorable Colleen Kollar-Kotelly? NO.

5. Do you know:

a Any of the officers detailed as military commission members
(“Members”) per Appointing Order 06-0001 dated January 18,
20067 NOT TO MY KNOWLEDGE.

b. Any of the Review Panel Members, to wit: Mr. Edward
Biester, the Honorable Frank Williams, the Honorable William
Coleman, and/or the Honorable Griffin Bell? NO.

6. Have you had, made, received, or participated in any dealings
or communications with government counsel about law, facts, parties, representation, or
procedure in this case? NOT OTHER THAN ISSUING ORDERS IN THIS CASE
THROUGH E-MAIL. I HAVE HAD NO ORAL COMMUNICATIONS WITH
COUNSEL. I HAVE MET AND EXCHANGED GREETINGS WITH THE CHIEF
PROSECUTOR AND DEFENSE COUNSEL.

7. Have you had any dealings or communications with civilian or military
defense counsel about law, facts, parties, representation, or procedure in this case? This
includes communication with the Chief Prosecutor, Deputy Chief Prosecutor, or the
Chief Defense Counsel. SAME AS 6 ABOVE.,

8. Do you have any prior knowledge of the facts of this case, or of the
alleged acts of the accused in this case? NO.

9. Has any prior knowledge of the facts of this case in conjunction with the
events of 9/11/01 incline you towards any disposition in such a manner where you may
find it difficult to rule without bias on matters of law that may come before you in this
matter? NO.

RE 17 (Zahir)
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10. You are familiar with the Commission Procedural Rules, other wise
referred to as the “POMSs™. Are there any instances when a Presiding Officer should or
must raise a motion, sua sponte? ASK IN COURT.

11. Do you believe that the high level of media scrutiny may effect the
manner in which you would normally preside as a Military Judge? NO. I AM NOT
SERVING AS A MILITARY JUDGE IN THIS CASE, BUT AS A PRESIDING
OFFICER. MEDIA SCRUTINY WILL IN NO WAY EFFECT MY ACTIONS.

12.  Inlight of the release of your name to the public via the Department of
Defenses website do you have any concems (inter alia, safety, media scrutiny, effect
upon your family or future career) regarding your participation in this process? NO.

13.  Prior to your appointment as the PO did you receive a security brief
regarding your participation? NO.

14.  Please list the organizations whether social, professional, ideological or
political to which you claim membership. IDAHO AND CALIFORNIA BARS.

15.  Generally speaking, what areas of law will be particularly relevant
throughout the Military Commission process? ASK ME IN COURT.

16.  During the JAN 2006 Term, you indicated that if not for this position, you
would have retired from the USMC on or about April 2006. What is your anticipated
retirement date currently? I WILL RETIRE 30 JUNE 2006 BUT WILL BE
VOLUNTARILY CONTINUED ON ACTIVE DUTY UNTIL JUNE 2007

17.  Doyou have any professional plans or objectives following your
retirement from the USMC? FIND A JOB.

18.  Have you submitted any job applications, resumes, CVs or the like to any
Federal Government agencies, departments, bureaus, or the like, with the prospect of
securing employment following your eventual retirement? YES. USMC AND
DEPARTMENT OF JUSTICE. THESE WERE SUBMITTED PRIOR TO MY :
SELECTION AS A PO AND WHEN I ANTICIPATED RETIRING IN 2006. THE DOJ
APPLICATION IS STILL PENDING AND WAS UPDATED AFTER MY
SELECTION TO REFLECT MY CURRENT STATUS. THE JOB SOUGHT IS AS AN
IMMIGRATION JUDGE.

19.  Within the last year do you, or have you, had any political aspirations,
whether that is running for elected office, or political appointment? NOT OTHER
THAN A JUDICIAL POSITION. '

20.  Other than the Law of Armed Conflict course you took in 1982, have you
taken any other legal education courses which you feel may be relevant to your

RE 17 (Zahir)
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understanding of the issues potentially involved in the Military Commission Process?
YES. ALL OF MY CONTINUING LEGAL EDUCATION COULD CONCEIVABLY
IMPACT THE PROCESS. NONE OF THE CLES, EXCEPT FOR THE LAW OF WAR
TRAINING AT CHARLOTTESVILLE IN JANUARY 2006, HAD ANYTHING TO DO
WITH COMMISSION PRACTICE.

21.  Have you received any training regarding any of the following: SEE
ANSWER C6 OF KHADR ANSWER.

a. Al Qaeda and other alleged terrorist organizations?
b. The Taliban?

¢. Islamic Fundamentalism?

d. Detainee Operations

e. Other related topics?

22. Haveyou read any articles, whether they be law review or news, regarding
Military Commissions? YES. TO MANY TO LIST.

23. Other than as above, do any answers need to be changed or supplemented
to those provided during the JAN 2006 Term?

YES. BS. 1 MARINE EXPEDITIONARY BRIGADE IS A SUBPART OF I MEF AND
DEPLOYED AS A PART OF THE WAR IN AFGHANISTAN. THE COMMANDER
SERVES ALSO AS THE DEPUTY MEF COMMANDER. I GAVE HIM NO ADVICE
CONCERNING ACTIONS IN AFGHANISTAN. HE WAS DEPLOYED TO EGYPT
FOR A TRAINING OPERATION WITH HIS OWN JUDGE ADVOCATE. HIS
JUDGE ADVOCATE WAS ALSO MY DEPUTY. THE DEPUTY MEF
COMMANDER DEPLOYED TO AFGHANISTAN PRIOR TO HIS RETURN TO
CONUS AND WE NEVER DISCUSSED OPERATIONS IN AFGHANISTAN.

Very Respectfully,
/S/

THOMAS J. BOGAR

LTC, JA, USAR

Detailed Defense Counsel for
Abdul Zahir
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Index of Current POMs - April 4, 2006

See also: http://www.defenselink. mil/news/Aug2004/commissions_memoranda htm|

Number
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1
N

12-1
13-1*
14-1*
(15)
16

(17)
18

Topic

Presiding Officers Memoranda

Appointment and Role of the Assistant to the Presiding Officers
Communications, Contact, and Problem Solving

Motions Practice

Spectators at Military Commissions

Requesting Conclusive Notice to be Taken

Access to Evidence, Discovery, and Notice Provisions

Trial Exhibits

Obtaining Protective Orders and Requests for Limited Disclosure
Presiding Officer Determinations on Defense Witness Requests

Qualifications of Translators / Interpreters and Detecting
Possible Errors or Incorrect Translation / Interpretation

During Commission Trials

Filings Inventory

Records of Trial and Session Transcripts
Commissions Library

There is currently no POM 15

Rules of Commission Trial Practice Concerning Decorum of
Commission Personnel, Parties, and Witnesses

There is currently no POM 17
8-5 Conferences

* - Also a joint document issued with the Chief Clerk for Military Commissions.
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Date

September 14, 2005
September 14, 2005
September 8, 2005
September 20, 2005
September 19, 2005
September 9, 2005
September 8, 2005
September 21, 2005
September 14, 2005
September 30, 2005
September 7, 2005

September 29, 2005
September 26, 2005
September 8, 2005

February 16, 2006

March 21, 2006

RE 18 (Zahir)
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ZAHIR
REVIEW EXHIBIT 19

Review Exhibit (RE) 19 is curriculum vitae of Translators “A” and “B.”

RE 19 consists of 7 pages.

Translators A and B have requested, and the Presiding Officer has determined
that RE 19 not be released on the Department of Defense Public Affairs web site.
In this instance Translators A and B’s right to personal privacy outweighs the
public interest in this information.

RE 19 was released to the parties in United States v. Zahir, and will be included
as part of the record of trial for consideration of reviewing authorities.

I certify that this is an accurate summary of RE 19.
/Isigned//

M. Harvey
Chief Clerk of Military Commissions
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UNITED STATES
\Z

SERVICE OF CHARGES

ABDUL ZAHIR

a/k/a Abdul Bari

il W S W A I W

I hereby certify that on‘_'i_Februa'ry 2006, I served a copy of the subject charge
sheet, in English, Pashto, and Arabic, to the accused in the case of United States v. Abdul
Zahir.

N\ Apppinting Authority Attorney Manager

RE 22 (Zahir)
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OFFICE OF THE SECRETARY OF DEFENSE
OFFICE OF MILITARY COMMISSIONS
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

February 24, 2006

MEMORANDUM FOR CAPTAIN
MAJOR

CAPTA
LIEUTENA

USN
SUBIJECT: Detailed Prosecutors

Consistent with my authority as Chief Prosecutor and the provisions of Sections 4B(2) of
Military Commission Order No. 1, dated August 31, 2005, and Section 3B(9) of Military
Commission Instruction No. 3, dated July 15, 2005, the above named counsel are detailed and
designated in the case of U.S. v. Zahir as follows:

nit S V ir
Detailed Prosecutor:
Captai
Detailed Assistant Prosecutors:

Major
Captai
Lieutenant

M D DI

MORRIS D. DAVIS
Colonel, U.S. Air Force

Chief Prosecutor
Office of Military Commissions
cc:
Deputy Chief Prosecutor
RE 23 (Zahir)
Prioted on @ Paper , Page 1 of 1



Filings Inventory —

US v. Zahir

PUBLISHED:

Issued in accordance with POM #12-1.
See POM 12-1 as to counsel responsibilities.

This Filings Inventory includes only those matters filed since4 Nov 200S.

Prosecution (P designations)

Name

Motion
Filed

Response

Reply

Status /Disposition/Notes

OR = First filing in series RE

Letter indicates filings submitted
after initial filing in the series.
R=Reference

Filings Inventory, US v al Barhoumi, 1

Page 88
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Defense (D Designations)
Dates in red indicate due dates

Designation
Name

Motion
Filed /
Attachs

Response
Filed /
Attachs

Reply
Filed /
Attachs

Status /Disposition/Notes
OR = First filing in series
Letter indicates filings submitted after
initial filing in the series.
Ref=Reference

Filings Inventory, US v al Barhoumi, 2

Page 89
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PO Designations

Status /Disposition/Notes
ORIG = First filing in series RE
Letter indicates filings submitted after initial filing in the
series.
Ref =Reference

Designation
Name
(PO)

PO 1: Discovery Order, 1 Mar e Prosecution requested extension of discovery deadline to 17 OR -11

April. No defense objection. PO granted extension on 20 Mar
06.

PO 2: Trial Order, 2 Mar e A Requests for extensions and PO decision. (Prosecution OR -12

emailed they had no objection to the defense request.) A-13
e NOTE: Defense requested clarification of PO 2 and effect
on 24 April session. PO replied. See RE 16.

RE 24 (Zahir)
Page 3
Filings Inventory, US v al Barhoumi, 3
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PROTECTIVE ORDERS

Pro Ord

Designation
when signed

Signed
Pages

Date

Topic

Protective
Order # 1

31 Jan 06

ID of all witnesses

Protective
Order # 2

31 Jan 06

ID of investigators

Protective
Order # 3

31 Jan 06

FOUO and other markings

Filings Inventory, US v al Barhoumi, 4

Page 91
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Inactive Section

Prosecution (P designations)

Name

Motion
Filed

Response

Reply

Status /Disposition/Notes
OR = First filing in series

Letter indicates filings submitted after initial filing in the

series.
Ref=Reference Notes

Filings Inventory, US v al Barhoumi, 5

Page 92
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Inactive Section

Defense (D Designations)

Designation
Name

Motion
Filed /
Attachs

Response
Filed /
Attachs

Reply
Filed /
Attachs

Status /Disposition/Notes
OR = First filing in series

Letter indicates filings submitted after initial

filing in the series.
Ref=Reference

DI1:

Filings Inventory, US v al Barhoumi, 6

Page 93
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Inactive Section

PO Designations
Status /Disposition/Notes
Designation OR = First filing in series RE
Name Letter indicates filings submitted after initial filing in the
(PO) series.
Ref =Reference
RE 24 (Zahir)
Page 7

Filings Inventory, US v al Barhoumi, 7
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